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I knew online legal research was more 
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> be: Bruce Stern, I was wrong. 
Solo Practitioner, MVP only costs me $95 a month. Flat 
cee 4 =" for LEXIS MVP. _ fee. No strings. And for that I get 


unlimited online access to state law! 
_And there'sno downside. 
Because there's no minimum subscription 
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just what they say it is... the Most 
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Case Closed. 1-800-356-6548 


Bruce Stem is a practicing atsomey in the State of New York. 


| q 
| 2 
| | 
4 | 
RSS 
q 
| 
4 
: EWS 


FLORIDA LAW LIBRARY 


B 


Point Solutions, 


Supreme Court Decisions - 1939 1992 Florida Statutes 
District Courts of Appeals - 1957 Rules of Procedure for all courts 
Cases & Statutes Hyperlinked Alphabetical listing of cases 
Works with any IBM compatible computer Free Installations & Training 
U.S. & Florida Constitutions Florida Administrative Code 


All on One, easy to use Compact Disk 
Call 1-800-952-8333 for more information and your nearest representative 


Y 
> 
051067060 
} 


THE FLORIDA 


VOLUME LXVIII, NO. 1 JANUARY 1994 


BAR JOURNAL 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


Cover art by Joe McFadden 


Published monthly except July/August, which is a 
combined issue, by The Florida Bar, 650 Apalachee 
Parkway, Tallahassee 32399-2300, telephone (904) 
561-5600. Second class postage paid at the Post 
Office in Tallahassee, Florida 32399-2300 and at 
additional mailing offices. The Florida Bar Journal 
(ISSN 0015-3915). 

Subscriptions: Florida Bar members receive the 
Journal as part of their annual dues payment. 
Nonmember subscriptions are $30 a year; $15 for law 
students. Single magazine copies, 12 months old or 
less, $2; older than 12 months, $5; September direc- 
tory issue $25 ($20 to Bar members). Subscriptions 
and single copy sales subject to Florida sales tax. 

Advertising copy is carefully reviewed, but publica- 
tion herein does not imply endorsement of any prod- 
uct, service or opinion advertised. Advertising rate 
cards will be furnished upon request. Views and 
conclusions expressed in articles herein are those of 
the authors and not necessarily those of the editorial 
staff, officials or Board of Governors of The Florida 
Bar. 

© 1994 The Florida Bar. Printed in U.S.A. Postmas- 
ter: Send address changes to The Florida Bar Jour- 
nal, Tallahassee, Florida 32399-2300. 


FEATURES 


Dedication to Jon Rossman 
by Rayford H. Taylor 


The Small Majority: Profiles of Florida Sole and 
Small Firm Practitioners 
by Jeff Schweers 


What Can the Organized Bar Do to Serve the 
Solo and Small Firm General Practitioner? 
by Cameron C. Gamble 


Large Firm vs. Small Firm Practice 
by Frank J. Roan 


Setting Up Shop: Choice of Entity and Related 
Issues for Organizing Your Law Practice 
by Taso M. Milonas 


Putting the Family Back in Family Law 


Practice: The Small Firm or Solo Practitioner 
by Richard D. West 


Automation: The Great Equalizer 
by Terri Olson 


Building Your Small Firm Practice on a 
Prepaid Foundation 

by Ronald P. Glaniz 

Estate Planning for the Solo Practitioner: 
What Happens If I Die Tomorrow? 

by Laird A. Lile and John J. Grundhauser 


When May I Destroy My Old Files? 
by J.R. Phelps and Terri Olson 


The Small Firm Tackles the Global Marketplace 
by Drucilla E. Bell 


The Ramblings of a Sole Practitioner Concerning 
the Practice of Local Government Law 
by Alan Hardy Prather 


The Business of Practice: 33 Tips to Help Lawyers 
Keep Their Pockets Full 
by Edward Poll 


COLUVINS 


Letters 4 


The People’s Lawyers 8 
by Patricia A. Seitz 


Palm Beach County Bar Association’s 
Youth Summer Jobs Program 


Books 


13 


14 


20 


28 


32 


36 


42 


54 


58 


64 


67 


71 


75 


76 


THE FLORIDA BAR JOURNAL/JANUARY 1994 


= 
|_| 
= 
48 
| | 
| 
| 
: 
| 


This Office Wasn’t Created 
Chance. 


It’s no accident. You've spent time and thought on 
Mahogany furniture... Hawaiian Kona in fine china...and 
a breathtaking view...Don’t commit a faux pas and give 

any less thought to your corporate kit. Choose Empire. 


It’s a routine day for you...It’s a special day for your client 


1-800-432-3028 


Each Corporate Kit complies with the new corporation act and features: Checklist ¢ Instructions ¢ Work Sheets © 8 Tab Dividers 
¢ Stock Transfer Ledger ¢ 25% Rag Minutes © 21 Certificates ¢ Padded Binder ¢ Slip Box ¢ Written Statements to Organize in Lieu of Minutes 
© Typewriter Spaced © By-Sell Agreements ¢ Independent Contractor Agreement ¢ Employment Agreement ¢ Stock Subscription 
Agreement ¢ Indemnification of Officers and Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan e “S” Corporation formerly 
Sub “S” plan ¢ Medical Plan ¢ Voting Trust Plan ¢ Shareholders Minutes ¢ Directors Minutes ¢ Annual Shareholders Minutes ¢ Power 
of Attorney Form ¢ Special Power of Attorney Form ¢ Shareholders Notice of Waiver * Directors Notice of Waiver © Officers Notice of 
Waiver ¢ Share holder Proxy ¢ Application for Sales and Use Tax ¢ Application for Employer ID Number ¢ Pre-Printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) ¢ State Unemployment Status Application. 


& 

CORPOR? 
= 


THE FLORIDA 


BAR JOURNAL 


650 Apalachee Parkwa 
Tallahassee, FL 32399-2300 
(904) 561-5600 
Editorial Staff 
Publisher John F. Harkness, Jr. 

itor 

Editor Melinda B. Mayo 
Advertising Director Javier Cano 
Account Executive Lisa A. Frost 
Advertising Assistant Connie Kinsey 
Circulation Gail Grimes 
Art Production Judith Nabie 
Communications Director Pau! F. Hill 


Officers of The Florida Bar 
President Patricia A. Seitz, Miami 
President-elect William F. Biews, 

St. Petersburg 
Executive Director John F. Harkness, Jr. 
Tallahassee 


Editorial Board 
Chair, Clifford B. Shepard Ill, Orlando; Vice 
Chair, Deborah M. Smoot, Jacksonville; Mem- 
bers, John D. Brady, Jacksonville; Richard D. 
Connor, Jr., Orlando; Nestor E. Cruz, Annan- 
dale, VA; Raiph A. DeMeo, Tallahassee; Rich- 
ard E. Fee, Tampa; Deborah Ford-Kaus, 
Sarasota; Debra D. Fraser, St. Petersburg; 
Nancy S. Freeman, Orlando; Gary S. Gaffney, 
Davie; Joyce G. Golden, Orlando; Steven S. 
Goodman, Ft. Lauderdale; >. Gordon- 
Hardy, Orlando; Richard A. Ha n, Tampa; 
Thomas A. Hoadley, West Palm Beach; Ilyse 
M. Homer, Miarni; Marlyne Marzi Kaplan, Holly- 
wood; Joseph F. Kinman, Jr., Tampa; Jeffrey 
D. Kottkamp, Ft. Myers; Catherine A. Kyres, 
Tampa; Mark F. cages Tampa; Sally B. Mann, 


A. Metzger, Stuart; David K. Miller, Tallahassee; 
Susan P. Motley, Ft. Lauderdale; Judge Celeste 
H. Muir, Miami; Robert W. Pass, Tampa; Rose- 
mary E. Perfit, Tampa; Richard R. Roach, Jr., 
Lakeland; Morgan R. Rood, Coral Springs; 
Julianna H. Ross, Bradenton; Virginia P. Sher- 
lock, Stuart; Judge Scott J. Silverman, Miami; 
— B. Silverstein, Tampa; William J. Snihur, 
Jr., Miami; Rafael Suarez-Rivas, Ft. Lauder- 
dale; Frances H. Toomey, Tampa; John G. Van 
Tallahassee; Carol A. Wadowicz, 
West Palm Beach; James H. Walsh, Arlington, 
VA; R. Craig Waters, Tallahassee; Nai C. 
Wear, North Miami Beach; Linda L. Winchen- 
bach, Ocala; Tonia Yazgi, Jacksonville; Board 
Liaison, Thomas G. Freeman, Jr., Altamonte 


The Board of Governors 
First Circuit A. G. Condon, Jr.; Second Circuit 
Jon Whitney, Charles A. Francis; Third Circuit 
S. Austin Peele; Fourth Circuit John A. De- 
Vault Ili, Victor M. Halbach, Jr.; Fifth Circuit 
Robert Q. Williams; Sixth Circuit Ky M. Koch, 
Anthony S. Battaglia; Seventh Circuit. Edgar 
M. Dunn, Jr.; Eighth Circuit R. Dennis Comfort; 
Ninth Circuit Charlies T. Wells, Lawrence J. 
Phalin, Lawrence G. Mathews, Jr.; Tenth Cir- 
cuit John W. Frost Il; Eleventh Circuit Miles 
A. McGrane Ili, Edward R. Blumberg, Raquel 
Matas, Manuel R. Morales, Jr., Dianne Sauiney 
Gaines, Edith G. Osman, John W. Thornton, 
Jr., Dean C. Colson, Stuart Z. Grossman, 
L. Baena; Twelfth Circuit Edwin T. Mulock; 
Thirteenth Circuit Michael A. Fogarty, Donald 
A. Gifford, Marsha G. Rydberg; Fourteenth 
Circuit James B. Fensom; Fifteenth Circuit 
Peter S. Sachs, Robert V. Romani, H. Michael 
Easley; Sixteenth Circuit Kari Beckmeyer; Sev- 
enteenth Circuit Michele Kane Cummings, 
Dale R. Sanders, William S. Spencer, Walter 
G. Campbell, Jr.; John Hume; Eighteenth Cir- 
cuit Thomas G. Freeman; Nineteenth Circuit 
Evett L. Simmons; Twentieth Circuit John P. 
Cardillo; Out-of-State Marguerite S. Boyd, Ed- 
win Marger, Frederick J. Bosch; President 
YLD, Ted Eastmoore; President-elect YLD, 
ll; Public Members, Abraham 
Ss. , Theodore R. Struhl. 


LE] 


November Trial Lawyers Forum 

“Ethical Questions Concerning In- 
surer House Counsel Representation 
of Insureds In Litigation” was accepted 
by the Trial Lawyers Section as an 
opinion of interest to Florida trial 
lawyers. The opinions of Mr. Campbell 
are his own and do not reflect the 
position of the Trial Lawyers Section 
of The Florida Bar. 

In 1991 the executive council of the 
section reviewed this issue in depth. 
The council found no present ethical 
violation in the use of “in house coun- 
sel” and voted to take no position on 
the issues raised in Mr. Campbell’s 
article. 

E. WILLIAM HopPE 
Chair 
Trial Lawyers Section 
Miami 


Acknowledgment 

My recent article entitled, “Bank- 
ruptcy: A Second Bite at the Apple for 
Dissolution Clients?” published in the 
October 1993 Florida Bar Journal failed 
to credit the substantial contribution 


made by Evan J. Langbein to the 
researching and drafting of the article. 
The following biography recognizes Mr. 
Langbein’s contribution. 

Evan J. Langbein is a sole practitio- 
ner in Miami. He received his J.D. from 
the University of Florida in 1973, and 
served as a law clerk from 1973 to 1975 
to the late Norman Hendry, judge on 
the Third District Court of Appeal. Mr. 
Langbein is a certified civil and family 
law mediator and also serves as a labor 
and commercial arbitrator for the Ameri- 
can Arbitration Association. 

FRANK NUSSBAUM 
Miami 


Correction 

Due to an editing error, two incorrect 
case citations were included in Steven 
M. Goldstein’s “Constitutional Limita- 
tions on the Use of Peremptory 
Challenges” in the November 1993 Bar 
Journal. The published citations di- 
rected readers to lower court decisions 
referenced by the author. The correct 
citations are: Kramer v. State, 619 
So.2d 274 (Fla. 1993), and Mitchell v. 
State, 620 So.2d 1008 (Fla. 1993). 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“| will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


“t will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


Oartu oF ApMISSION TO THE FLormDA BAR 


“1 will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“| will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- 
ice. Su help me God.” 
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Our prices are reasonable and our service is prompt and 
personalized. 
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Midstate-Legal is the only distributor of affordable legal 
software that offers over 100 programs from many developers 
and provides personal service and support, an unbeatable 
30-day, money-back guarantee and low prices. 
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questionnaire for intake and staff input to computer. 


Blackacre RESPA & HUD-1 Software, 4.0, with new HUD 
Escrow Account and FHA Source of Borrowers Fund 
Disclosures — Reduces preparation time of closing 
documents from hours to minutes! Provides HUD-1 
preparation, buyer’s (Borrower’s) and seller’s financial 
statements and fixed-rate loan amortization schedules, $299. 
Checkwriting Module which takes information for checks 
from HUD-1 form, $199. 1099 Express Module prepares 1099 
on media or paper with seamless linkage to RESPA, $149, 


Revised Blankrupter 4.0, Chapter 7, Il, 12 and 13 bankruptcy 
software — Complete filings in 30 minutes or less. Uses full 
graphic capabilities of your HP laser or compatible printer 
to print professional-looking filled-in bankruptcy forms on 
plain paper, $400. We also stock Bankruptcy Covers to fit 
8 1/2 x 11 laser trays. 


New ABACUS LAW Version 9 — Calendar/docket and 
case-processing software with conflict checking and 
database management. Pop up anytime for instant answers 
to clients questions. Programmable rules to automatically 
calendar all related events. $359. 


For information on our software call our software specialist: 
John Nustvold (ext. 503) at (800) 221-2972. 
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engraving or thermography portfolio. 
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construction, many convenient features and are all 
value-priced. Most kits in your hands within 24-48 hours. 
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certificates and cancellation sheets, corporate seal with 
pouch, minutes & by-laws and transfer ledger. 
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Comments on Law 
Education Issue 


Bruce W. Flower’s article in the 
October 1993 Journal contains the fol- 
lowing paragraph: 

Moral development starts with rule ob- 
servance because a rule is a rule and it’s 
made to be observed. It then proceeds to 
rule observance in order to please those in 
authority, to please the family, or to please 
the teacher. It moves on to a more searching 
or rational basis through utilitarianism, 
and that’s where Kohlberg finds the U‘S. 
Supreme Court. It then proceeds in a few 
sensitive and gifted people ultimately to a 
kind of universalization of ethical principles 
where the person is able to reverse rdles 
and seek a rule or principle that would be 
fair irrespective of one’s particular interest. 

This is certainly profound, i.e., par- 
ticularly the statement that moral de- 
velopment starts with rule observance 
because a rule is a rule and is made to 
be observed! Maybe some of our law 
enforcement officers can begin explain- 
ing this at the time they read rights 
to suspects. More importantly, the last 
sentence of the paragraph leads me to 
wonder who the “few sensitive” and 
“gifted” people are. 

WILLIAM C. DavELL 
Ft. Lauderdale 


FOR THE 
RECORD 


a comprehensive listing 
of legal products and 
services can be found 

in your Florida Bar 
Journal Directory 


Lawyers Services 
Pages 
(Yellow Pages) 


Your recent issue on law related 
education was excellent! Obviously a 
great many people have been devoting 
their time and energy to assisting our 
children and your recent issue showed 
the results of our good work. 

As a young lawyer I first became 
involved in law related education by 
working with the Dade County Bar 
Association Young Lawyers Section on 
the Law Week Committee. This volun- 
teer group of young lawyers devoted 
countless hours and days to providing 
the students in our community with 
an understanding of the law and relat- 
ing that understanding to everyday 
life. 

As the years continued I became the 
chair and co-chair of the High School 
Mock Trial Committee. Our goal was 
to promote the high school mock trial 
program in Dade County. With the 
help of more than 80 lawyers each 
year, we provided 20 local high schools 
with guidance, assistance, and train- 
ing in performing mock trials. 

The Young Lawyers Section spon- 
sors the event every year which is held 
in a local facility, and we recruit volun- 
teer lawyers to act as judges for the 
two-day competition. Lawyers also do- 
nate a great deal of their personal time 
in coaching the students and preparing 
them for the competition. 

Our schools have succeeded in going 
to the national championships for sev- 
eral years and the lawyers who partici- 
pated in the program should be proud 
to know that their participation helped 
create a national championship team. 

With the continued help of our Bar 
members, we can educate the lawyers 
of tomorrow and help the image of 
today’s lawyers. 


MITCHELL J. PANTER 
DCBA-YLS High School Mock Trial 
Co-chair 

Miami 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and may 
be edited. Letters may be directed to 
“Letters to the Editor,” The Florida 
Bar Journal, 650 Apalachee Park- 
way, Tallahassee, Florida 32399- 
2300. 
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I have just concluded reading the 
article, “Opening New Vistas to Legal 
Literacy and Citizenship Education,” 
by Dennis G. Kainen and Ronald F. 
Cold in the October Journal. I com- 
mend the authors on their activities 
and involvement with the education 
program in Dade County. As an annual 
participant in my children’s school’s 
career day, I have noted from the 
students’ expressions and their 
questions, both interest in the legal 
profession and the law, as well as 
misapprehension due to the deteriorat- 
ing image of the role of lawyers in 
society. 


This year, when I was not asked to 
participate by the career day organ- 
izer, I was initially a bit surprised. 
However, I was told that Janet Reno, 
on the basis of one telephone call from 
the school, agreed to come to the school 
and speak to the students. This was 
following her nomination to serve as 
Attorney General of the United States. 
The message was clear. If Janet Reno, 
without a second thought, could take 
the time to speak to the children, then 
more of us in the legal profession need 
to participate in law related educa- 
tional programs for the children of our 
state. 


I do have one comment to make on 
the article, however. Mr. Kainen cites 
the oft-quoted statement of Dick in 2 
Henry VI, “The first thing we do, let’s 
kill all the lawyers,” as a lawyer bash. 
Indeed, the comment is used by many 
for this purpose. However, the com- 
ment was made in reply to the state- 
ment of Cade, which was also cited in 
the article, which evidences that Cade 
is seeking to become absolute ruler and 
to do away with the rule of law. 


I have always believed that 
Shakespeare’s comment, through Dick, 
is an expression of recognition of the 
role that lawyers play in maintaining 
society. The creation, growth, enforce- 
ment, and challenge to the law as a 
fundamental basis of society, is accom- 
plished by the legal profession. Indeed, 
the surest way to end organized so- 
ciety, and create anarchy would be to 
“kill all the lawyers first.” 


STEVEN J. GLUECK 
North Miami Beach 


HOW TO COPE WITH THE YEARLY 
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Before you get inundated, there’s help 
under our roof. 

As the state’s leading title insurance 
company and the only one created by attor- 
neys for attorneys, The Fund has always 
kept its member agents on top of real 
property issues. 

Our Legal staff fields over 40,000 calls 
a year, answering questions and providing 
information on the latest issues in Florida real 
estate law, regulation, and legislative activity. 

Regularly scheduled seminars held at 
locations around the state keep you up-to- 
date and earn you CLE credits. Fund 
members also receive Fund Title Notes, The 
Fund Concept, and a number of other 
authoritative publications. 

Don’t drown in the flood of new 


rules and regulations. Return the coupon and 
find out how The Fund can lead you to 
higher ground. 


Please send me information about The Fund’s 
| educational opportunities. I am interested in: 
OSeminars O Publications 
| Name 


| 
| 
| 
| Firm | 
| 
| 
| 
| 


| Address 
City. State Zip 

| Telephone ( ) 
Are you a Fund Member? OYes ONo 

| Mail to: Attorneys’ Title Insurance Fund, Inc., 
Marketing Services, 6220 Hazeltine National Drive, 


© 1994 Attorneys’ Title Insurance Fund, Inc. 
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t is a new year! As 1994 starts, 
let me share my friend John 
Griffin’s letter about his first 
fee as a new Tallahassee sole 
practitioner. It demonstrates why I so 
admire sole and small firm lawyers: 

An elderly widow walked in without an 
appointment and asked to discuss a real 
estate question. She inquired what I would 
charge to speak with her. I told her the 
conversation would be free. We discussed 
the matter briefly before it became obvious 
that I needed to review certain documents 
that she did not have with her. I asked her 
to drop the documents off at her conven- 
ience and we would finish the consultation 
after I examined the documents. She came 
back with the documents several days later. 
She also dropped off at the same time two 
dozen eggs from chickens she owns. She told 
me she was uncomfortable not paying me 
for my time, that she did not have much 
money, and would I accept the eggs. The 
family had scrambled eggs for dinner that 
night. 

About an hour after she left, a young man 
walked in without an appointment, waiting 
to talk about a pro se appeal he has pending 
in the Eleventh Circuit. In one hand he was 
carrying a grocery bag and in the other he 
had a bunch of bananas. Although he never 
offered me whatever was in the grocery bag 
or the bananas, as we discussed his situ- 
ation I could not help but think to myself 
who put the word out that Griffin works for 
food, not money? 


This story conveys the true grit and 
humor of many of our colleagues who 
serve the public as the “people’s law- 
yers.” These lawyers represent indi- 
viduals and small businesses who fre- 
quently pay for their legal services any 
way they can. It has been a well-kept 
secret for too long that Florida’s sole 
and small firm practitioners are the 
lawyers who meet the day-to-day legal 
needs of the vast majority of Florida’s 
citizens. 

The “people’s lawyers” comprise 60 
percent of The Florida Bar. Yet, it is 
these lawyers who are having the hard- 
est time in continuing to serve their 
clients, manage the office, pay the 


PRESIDENT'S PAGE 


by Patricia A. Seitz 


overhead and take care of their fami- 
lies. While some are very happy in 
their choice to be sole or small firm 
practitioners and are actively involved 
in the Bar, a majority feel isolated and 
ignored by our professional commu- 
nity. 


Good Public Relations 

These lawyers are the backbone of 
our Bar. Helping them provide a serv- 
ice that the public and clients value 
will do more for our public relations 
efforts than all our committees, media 
campaigns, or speeches combined. In 
turn, these lawyers have much to offer 
the Bar in their emphasis on the law- 
yer as a counselor, in the management 
efficiencies they have had to develop 
to handle their clients’ needs single- 
handedly, and in their recognition that 
the human component and personal 
service are the most important aspects 
of rendering legal services. These are 
critical points our law school educa- 
tions have heretofore ignored and which 
our CLE programs need to emphasize. 
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The People’s Lawyers 


I recognize the valuable contribu- 
tions our sole and small firm colleagues 
make to the public, the practice of law, 
and the legal profession. They are an 
important resource in improving the 
public’s perception of lawyers. For these 
reasons, one of my priorities is the sole 
and small firm lawyer, their unique 
concerns, and the ways our profes- 
sional community can help them in 
their often difficult practice circum- 
stances. To me, it was obvious that if 
we viewed Bar services and the prac- 
tice of law from their perspective, we 
could improve services and law prac- 
tice, and provide a triple win for the 
public, our profession, and the practice 
of law. It is my hope Bill Blews (a solo 
practitioner) and John DeVault will 
continue this effort, since we cannot 
accomplish our goal in one year. 


Focus on Solos, Small Firms 
Our effort began with a recent New 
York State Bar Association report ar- 
ticulating sole and small firm lawyers’ 
concerns, and solutions for those con- 
cerns in five areas: 1) law office eco- 
nomics and technology, 2) profes- 
sionalism, 3) the court system, 4) client 
relationships, and 5) public percep- 
tions. Remarkably, the report mirrored 
the comments sole and small firm Flor- 
ida Bar members have shared with me. 
That report also cited evidence of the 
future importance of this segment of 
our professional community. Likewise, 
a spring 1991 ABA General Practice 
Section Committee Update disclosed 
that 86 percent of today’s law students 
expect to practice in small firms, with 
56 percent expecting to practice as 
solos. The current downsizing of large 
law firms and the reduction in hiring 
associates are also trends that are 
increasing the ranks of the sole and 
small firm practitioner. Reading the 
report, I saw again and again the 
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importance, in the 1990’s, of evaluat- 
ing legal services from the client’s 
perspective, with an emphasis on the 
counseling nature of the service. This 
is the forte of our sole and small firm 
practitioners. 

Our sole and small firm lawyers 
reflect our diverse Bar. They range 
from the lawyer who has chosen to 
practice solo for 50 years to the new 
lawyer who has opened a solo shop 
because it was the only employment 
opportunity. Some are solos because 
they like being their own boss. Others 
want balance between a career and 
family. They are women and men, 
minorities and nonminorities. They are 
optimists and pessimists, loners and 
joiners. What they have in common 
about the Bar are the tensions that 
come from frustrations with a bureauc- 
racy and the institution’s impact on 
their practice, yet a desire to provide 
a service that clients and the public 
value. Uniformly, they desire a profes- 
sional community that understands 
their practice difficulties, their need to 
earn a living and the contributions 
they provide in the delivery of needed 
legal services. 

Given the similarity and diversity 
of this part of our Bar, I sought sugges- 
tions and volunteers from the Bar’s 
General Practice Section, the Practice 
Management and Technology Section, 
and the Real Property, Probate and 
Trust Law Section on how best to build 
on the New York report to help Florida 
sole and small firm practitioners. 

A year ago, a diverse group of sole 
and small firm lawyers—some were 
involved in the Bar, others were not, 
came from around the state to outline 
a plan to: 1) emphasize to Florida’s sole 
and small firm practitioners their im- 


portance to our professional commu- 
nity; 2) involve them in defining new 
directions and leadership for our profes- 
sional community; and 3) assist them 
to be the best professionals they can be. 
The group was blunt. First, it said 
the Bar had been ineffective in commu- 
nicating the many services that the 
Bar already provides to lawyers. 
Second, because of the rapid increase 
in lawyers in the last 20 years, there 
was little consensus as to the best way 
for the Bar to achieve its combined 
mission of regulator, educator, and 
professional facilitator for its mem- 
bers, thus many members had expecta- 
tions of the Bar which could not be 
filled. The group said the Bar must 
demonstrate by deed rather than words 
its commitment to this Bar segment 
and give the sole and small firm practitio- 
ner an opportunity to participate within 
their monetary and time constraints. 
To accomplish this, the group recom- 
mended dedicating an issue of The 
Florida Bar Journal to sole and small 
firm practitioners, followed by three, 
regional one-day conferences. The group 
emphasized that the conferences must 
provide two things: First, a two-way 
information exchange—from the sole 
and small firm lawyer to the Bar about 
their concerns and suggestions for ways 
the Bar could help, as weil as from the 
Bar to the conferees about the already 
available Bar help, such as LOMAS 
(Law Office Management Advisory Serv- 
ice), the sale of a law firm, lawyer 
referral services and the Bar’s fee arbi- 
tration program. (For a list of Bar 
services see pages 13 through 28 of the 
1993 September directory issue of the 
Bar Journal.) Second, the conferences 
must offer networking opportunities 
to reduce feelings of isolation and pro- 


vide connections for client referrals 
and pooling arrangements for the pur- 
chase of technology, advertising, and 
for backup assistance when a lawyer 
is sick, in trial, or on vacation. 

This initial group evolved into the 
Solo and Small Firm Special Commit- 
tee, chaired by Mike McNerney. The 
committee members are listed on page 
404 of the 1993 directory. This special 
issue of the Journal is our first deed. 
Sadly, the untimely death of Jon Ross- 
man, one of the group’s leaders, pre- 
vented him from seeing the fruits of his 
efforts. He is missed very much. I am 
grateful to Rayford Taylor for complet- 
ing the issue. This spring, the regional 
conferences will convene thanks to the 
leadership efforts of Mike Roffino, chair 
of the General Practice Section’s Sole 
and Small Practice Committee, and 
Frank Hall, that section’s chair. 

I am also pleased with the way the 
Bar’s sections and committees and the 
local and other voluntary bars have 
focused on the sole and small firm 
practitioner. Examples in addition to 
the General Practice Section’s solo com- 
mittee, include: 

¢ The Hillsborough County Bar de- 
veloped a sole and small firm practice 
committee which is willing to share its 
successful experiences with other bars. 

¢ The Real Property, Probate and 
Trust Law Section’s January 27-30 
convention in Clearwater will feature 
a seminar on quality law firm manage- 
ment and assisting lawyers in client 
relations. This is the type of CLE 
program sole and small firm practi- 
tioners have requested. 

¢ The Young Lawyers Division has 
set up a small firm task force. It is also 
working to publicize its confidential 
mentoring program, SCOPE, which is 
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a boon for solo lawyers. 

¢ LOMAS, thanks to J.R. Phelps and 
Terri Olson’s efforts, is developing a 
sole and small firm manual, similar to 
the successful “Los Lobos Solos” manual 
of the Arizona bar, covering everything 
from hiring and training employees, 
to pension plans, tickler systems and 
file retention plans, to selecting office 
space, computer technology, and mar- 
keting plans. 

¢ The joint efforts of LOMAS, the 
Law Practice Management and Tech- 
nology Section, and the Board of Legal 
Education and Specialization have equal- 
ized the CLE credit treatment of law 
office management and technology 
courses with substantive law courses. 
This is a major breakthrough. 

* The CLE Committee is looking at 
ways to provide more affordable video 
rentals and “how-to” workshop pro- 
grams. 

¢ The Public Relations Committee 
and the Journal and News Editorial 
Board are working to improve mem- 
ber communications and input to the 
Bar. See the new “user-friendly” for- 
mat of the Bar directory, the Bar News 
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format, and the practice tips and tech- 
nology tips columns. They are also 
working on an ombudsman column. 

¢ Last spring, when making commit- 
tee appointments, I selected sole and 
small firm practitioners, especially 
those without prior Bar service. My 
only regret was I had so few openings 
and so many applicants. 

Despite this, our continuing chal- 
lenge is to effectively inform our mem- 
bers of the Bar services already avail- 
able. Some examples: 

¢ Insurance programs: health 
through North American Life, long 
term disability through Chubb Life 
America, malpractice through Florida 
Lawyer’s Mutual Insurance. 

¢ Lawoffice management assistance: 
through LOMAS, assistance in all as- 
pects of law office management from 
automation, management, organiza- 
tion, and personnel as well as ABA 
practice management publications and 
videotapes on “Maintaining Trust Ac- 
counts,” “Starting on Your Own.” 

¢ Ethics help: through the Ethics 
Department the Ethics Hotline, (800) 
235-8619 (in-state) and (800) 874-5000 
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for out-of-state. 

¢ Client development through The 
Florida Bar Lawyer Referral Service 
and The Florida Bar prepaid legal 
services programs. 

* Member benefits: computerized le- 
gal research, products and services, 
express shipping, long distance service, 
office supplies, surety bonds. See page 
18 of the Bar directory. 

Over the next several years, we also 
must focus on eliminating gaps in our 
legal education, particularly in client 
relations and dealing with clients who 
are angry, frustrated, or in denial; in 
educating court personnel to recognize 
the need for better time management 
ideas, such as use of teleconferencing; 
and increasing the use of alternative 
dispute resolution for quicker, more 
efficient ways to help solve clients’ 
problems. 

This is an ambitious undertaking. 
However, based on what our members 
have shared with me, it is critical as 
we enter the new century. I urge all of 
our members to participate in any way 
possible, because this must be a con- 
tinuing, long-term effort of our entire 
professional community. 

The most important people in this 
effort are our sole and small firm 
practitioners. We need you and want 
you to be involved. By working to- 
gether, our whole professional commu- 
nity becomes better than the sum of 
our parts. 

Additionally, I expect you may be 
surprised at how many of your fellow 
Bar members are small firm or sole 
practitioners including members of the 
Board of Governors (e.g., Ky Koch, 
Charlie Francis, Bob Williams, Karl 
Beckmeyer, Evette Simmons, John 
Thornton, Manny Morales, John Hume, 
Dale Sanders, Edith Osman, see pages 
398-400 of the September directory) 
and section leaders such as Chip Wal- 
ler (RPPTL), Bill Hoppe (Trial), Doug 
Haisey (Environmental), Nancy Palmer 
(Family), Ira Wiesner (Elder), and Bill 
Hill (past chair, International) to name 
just a few. Our Bar is as strong as our 
least active contributor. Please help 
us all be the best we can be. 

A final word. John Griffin recently 
wrote: “By the way, people have begun 
to show up with money. Not in great 
amounts, but enough that I can now 
afford to buy some bacon and toast to 
eat with the eggs."0 
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DEDICATION 


hen President Patricia Seitz 
proposed to the Solo and 
Small Firm Special 
Committee last spring that 
an issue of the Bar Journal focus on topics 
of interest to sole practitioners and small 
firm lawyers, Mike McNerney, chair of the 
panel, decided to follow the sound advice 
contained in the old adage that if you need 
something done you should ask a busy 
person. He asked Jon Rossman. 

Jon, who died of a heart attack at age 47 
this past June, brought to the task the 
enthusiasm that marked the many facets of 
his career. A Tallahassee sole practitioner 
concentrating in disability and elder care 
law, Jon is remembered by many as a 
national leader in that special area of : 
advocacy. He was instumental in the Jonathan P. Rossman 
formation of the Governor’s Commission on Advocacy for Persons with 
Developmental Disabilities and the National Association of Protection and 
Advocacy Systems. He was largely responsible for expanding the Governor’s 
Commission into today’s Advocacy Center for Persons with Disabilities, and 
served as the private center’s executive director from its inception until 1991. 
He was an adjunct professor at the Florida State University College of Law, and 
remained active in disability law issues at the state and national levels. 

When I received Jon’s file on this project, it became quickly apparent that 
most of the groundwork had been performed. Jon had come up with a list of 
topics, contacted prospective authors, and invited the participation of all Florida 
Bar sections. All that remained was to compile the articles as they came in and 
to edit the manuscripts in conjunction with a panel of the Journal Editorial 
Board composed of solos Gary Gaffney and Morgan Rood, and past and present 
Editorial Board Chairs Ralph DeMeo and Cliff Shepard. 

On behalf of the Solo and Small Firm Special Committee and the Editorial 
Board, this issue is dedicated to Jon Rossman. We who have worked on the pages 
that follow hope there is something here all members of the Bar will find useful 
and interesting. 


RayForD H. Taylor 
Guest Editor 

Stiles, Taylor & Metzler 
Tallahassee 
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PROFILES OF FLORIDA SOLE 
AND SMALL Firm PRACTITIONERS 


by Jeff Schweers 


ick Mulick is not your stereotypical laid-back 
Florida Keys attorney, the kind who puts in 
a few hours at the office before heading out 
for the reef with full scuba gear. 

He and partner Karl Beckmeyer work regular hours, 
wear suits and ties to the office, and generally try to run 
their practice like the big firms in Miami. 

Not that Mulick would mind spending some hours on 
the reef. He just hasn’t got the time. Making a living 
running a small firm takes a lot of energy and hard work, 
as Mulick found when he left the cold New Jersey skies 
for the warm water of the Keys. Since he started his 
practice in Islamorada three years ago, Mulick hasn’t 
been able to indulge his passion for diving. 

“T thought if I lived in the Keys I could scuba every 
day,” Mulick recalled. “Unfortunately, making a living 
has gotten in the way. There’s no time.” 

Anyone who has tried it will confirm that it’s time- 
consuming and tough running a successful small or solo 
law firm. But it has its rewards, foremost of which is that 
you are your own boss. You answer to no committee. 

That spirit of independence appears to be shared by most 
solo and small firm practitioners, who make up about 60 
percent of the Bar’s membership. Another common 
characteristic is a lack of the stress that comes from 
answering to others. According to a recent Bar poll, solo 
practitioners are a relatively stress-free lot compared to, 
say, managing partners and shareholders of large firms. 

Those may be the only common threads among Florida’s 
30,000 or so solo and small firm practitioners. 

“There is a great richness of diversity in the practice of 
law, but nowhere is it more reflected than in solo 
practice,” said President-elect Bill Blews, who has been a 
solo practitioner for much of his 26-year legal career. 

Solo and small firm lawyers have many faces. Like 
Gwendolyn Key, the first African-American hired by 
Gunster, Yoakley and Stewart of West Palm Beach. She 
recently left the security of a large firm to set up practice 
with her partner, LeRonnie Mason, to serve their African- 
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American community. Why would one leave the security 
of a good position in an established firm? 

“Wanting to own my own business and also recognizing 
how important it is that African-Americans have their 
own businesses was probably the biggest factor,” said 
Key. 

Solo practitioners also are like family practitioner 
Leonard Barrow, who set up office in his Melbourne home 
after confronting the physical and societal barriers that 
kept his wheelchair from going through the doors of many 
large firms. 

Others are like Tommy Warren, a nationally recognized 
employment discrimination litigator who takes on big 
cases where a single contingency fee can earn him 
hundreds of thousands of dollars. 

“T’m my own boss and I don’t want to work for anybody 
else,” said Warren, who made headlines last year when 
he won a $134 million discrimination suit against the 
Shoney’s restaurant chain. 

It’s not all a rosy picture, they'll point out. When they 
aren’t working, they’re not making money. They have to 
handle every aspect of their practice and often don’t take 
vacations for years. They make more than the average 
lawyer, but many say they have to work longer hours to 
make ends meet. And then there’s The Florida Bar. 

Some solo practitioners have sharply criticized the Bar 
as intruding on their type of practice. They say the Bar 
is biased in favor of large firms and makes it difficult for 
solos to engage in a profession that is already difficult 
enough. In short, they want the Bar to leave them alone 
to tend to their profession. 

“There needs to be a balance between what the Bar is 
trying to accomplish and the burden it puts on the small 
practitioner,’ said solo practitioner John Bordelon of Gulf 
Breeze. “I question whether the small firm or solo 
practitioner is getting effective representation on the 
Board of Governors.” 

The Bar’s leadership has heard the rumblings, the 
complaints that the Bar is insensitive to the needs of sole 


practitioners and small firms. Bar Presi- 
dent Pat Seitz has made one of her top 
priorities to find out from them how 
the Bar can do more to enhance the 
profession and help them provide bet- 
ter service to their clients. 

“She has done a great job in taking 
the forgotten majority and letting peo- 
ple know that we have problems too,” 
said Tallahassee lawyer L. William 
Porter II, a sole practitioner whose two 
college-age sons help with the work of 
his firm. 


A Forgotten Majority 

Seitz and other Bar leaders consider 
the opinions of Porter and others like 
him valuable, and the debate healthy. 
“We need to hear from small firm and 
solo practitioners, make sure we have 
rules that adequately protect the pub- 
lic and by the same token are practical 
and realistic,’ said Blews, who has 
made it a goal to make Bar leadership 
reflect the diversity of the profession 
since joining the Board of Governors 
in 1988. “All too often the solo and 
small firm practitioner is somewhat 
isolated from the ongoing affairs of the 
Bar and the Bar would greatly benefit 
by having more input from that seg- 
ment of our membership. They would 
benefit by being more involved with 
the Bar.” 

Their involvement would help dispel 
the perception that the Bar is run by 
large firms, he added. But they must 
get over their own reluctance to parti- 
cipate in large group activities. “Most 
solo practitioners are fiercely independ- 
ent, and I know—I’ve been described 
as being that way,” Blews said. “His- 
torically, we have not been involved in 
the organized structure of The Florida 
Bar because of that independence of 
spirit.” 

Blews joined the Bar leadership, he 
said, because he didn’t think the or- 
ganization represented his views. “It 
was apparent to me that if I didn’t like 
the way that the Bar was going, the 
only way I was going to have a mean- 
ingful impact was to get involved,’ he 
said. 

Many sole practitioners and small 
firm lawyers believe the Bar is un- 
aware of or insensitive to their needs, 
dominated by big firm lawyers who can 
afford to take time away from the 
office. 

“My perception, and it is probably 
shared by the majority of sole or small 


JOHN BORDELON: “The Bar has not heard the concerns of its members.” 


firm practitioners, is that there is a 
small group of attorneys from large 
firms who have the financial ability to 
devote a substantial part of their time 
to Bar activities and pursue leadership 
positions in The Florida Bar,’ said 
Mulick, immediate-past president of 
the Florida Keys Bar Association. 

“There’s been this perception in the 
past that the Bar has been dominated 
by large firms,” said Blews, noting that 
he’s the first president-elect of the Bar 
in recent memory who is a solo practi- 
tioner. “A certain amount of that has 
come about as the result of the eco- 
nomic difficulty for the small practi- 
tioner,” he said, adding that he’ll have 
to be a working president. Otherwise, 
he won't have a practice. 

Wilson Jerry Foster, a former ethics 
counsel for the Bar and a sole practition- 
er in Tallahassee, said while there is 
an apparent large firm influence, sole 
practitioners also have made their mark 
on the Bar. “All of us are influencing 
this organization we all must belong 


to,” he said. “This idea that the Bar 
has some kind of ‘attitude’ is a simplis- 
tic view that fails to take into account 
the mandates that are placed on us by 
the Supreme Court of Florida.” 


Spirit of Independence 

One reason Blews noted for under- 
representation of solos in Bar leader- 
ship roles is that participation in large 
groups goes against the nature of many 
small firm and sole practitioners. 
“There is something inherent in the 
spirit of the solo and small firm practi- 
tioner that doesn’t like to be involved 
in large organizations,’ he said. “They 
love that spirit of independence.” 

However, independence carries a 
large responsibility. Many sole practi- 
tioners interviewed for this article 
pointed out—especially lawyers who 
have limited support staff — that being 
the boss comes only at a price. 

“There’s a challenge of doing some- 
thing for yourself, and of not being 
regulated by a hierarchy of senior part- 
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African-American community. 

ners,” said Pensacola lawyer Joel 
Cohen, a sole practitioner for 17 of his 
20 years in practice. “You’re not only 
senior partner but the janitor—and 
everything in between.” 

That feeling of independence can be 
illusory, Porter said, especially when 
the clients thin out or disappear. “If I 
want to I could go home at noon, but 
the truth of the matter is most solos 
come in at six or seven in the morning 
and don’t leave until seven at night,” 
Porter said. “It’s kind of like having the 
freedom to be your own slave.” 

The sole practitioner is ultimately 
responsible for every aspect of his or 
her practice, which means there’s no- 
body to share the blame or consult 
with. “As a sole practitioner, the buck 
stops with you,” said Warren. “There 
are responsibilities that go along with 
the benefit of being your own boss.” 

Despite what Bar surveys show, solo 
practice can get especially stressful 
when you have office staff—secretar- 
ies, legal assistants, bookkeepers— 


GWENDOLYN KEY tett the security of a large firm to help meet the legal needs of the 


who depend on you for their livelihood, 
solos say. “You have to figure out how 
you're going to make it on down the 
road,’ Warren said. “It’s a different 
kind of stress than that faced by attor- 
neys in big firms where there’s plenty 
of work to go around. Their only ques- 
tion is how much money they’re going 
to split. In my work the question is 
whether there is going to be any 
money.” 


Working for a Living 

Nick Mulick and Karl Beckmeyer are 
commercial litigators. They cast a dif- 
ferent profile than the typical Keys 
attorney, who tends to put in shorter 
weeks than their Miami or Tampa 
counterparts, comes to work without a 
tie, and doesn’t keep regular office 
hours. “We work a full week, have 
regular office hours and, indeed, we 
wear ties every day,’ Mulick said. “It’s 
a very laid-back type of practice in the 
Keys. We are an exception to that 
rule.” 
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While the average 40 hours a week 
that Mulick and Beckmeyer put in is 
a lot for the Keys, most small firm and 
solo practice lawyers put in half again 
that much just to make a living. “A guy 
like me has to work 50-60 hours a week 
to make the same money a manager 
at McDonald’s makes,” said Porter. 
Other sole practitioners around the 
state said they spend roughly the same 
amount of time in the office each week. 

“As long as I am able to bill eight 
hours a day I’m in good shape,” said 
Key. “But that means I’ve got to put 
in 12 to 14 hours to get a solid eight 
billed.” 

Consider this: Most partners in Flor- 
ida’s larger firms make six-figure 
salaries. Government lawyers make a 
modest income that often doesn’t pass 
$60,000, but they work regular hours 
for regular pay. Sole practitioners often 
work as hard or longer, but average 
about $75,000 a year, according to the 
1993 Bar membership survey—more 
than the overall median income of 
$65,000 for Florida lawyers, but con- 
siderably less than the $115,000 
median income for managing partners. 

Two issues are frequently raised by 
sole practitioners when illustrating the 
precarious nature of running their own 
practice—over-regulation and the 
stream of new lawyers entering the 
market each year. 

“The economic pressure is greater 
on the small firm and solo practitioner 
than on the large firm,’ Cohen said 
from his Pensacola office, noting that 
he has gone from four full-time staff 
members two years ago to two full-time 
and one part-time staff people. 

Even with the pressures, many solos 
say they thrive on running the whole 
show. “I wouldn’t trade it for any- 
thing,’ Cohen said. “It’s a matter of 
personality and preference. I’m in the 
ultimate decision-making position.” 

“T get to pick and choose my cases,” 
added Judith Hawkins, a solo practi- 
tioner for the last six years. “That’s 
very important to me.” 

Joan Zinober, a Tampa psychologist 
who serves on the Bar’s Professional 
Stress Committee, said for the right 
type of personality, much satisfaction 
can come from having a solo practice. 
“You have more autonomy to set the 
rules that fit your own personal needs,” 
she said. “A lot depends on how much 
the individual lawyer is willing to take 
control of his or her own life.” But, 


again, with autonomy comes increased 
responsibility, she said. “That’s the 
trade-off I think they have to make.” 

Tom Equels, a civil litigator with an 
impressive client list, left Greenberg 
Traurig seven years ago to form his 
own small firm. 

“When I got married and we were 
ready to have our first child, I wanted 
more flexibility in my schedule so I 
could devote more time to my family 
and make that a priority item in my 
life”’ he said. Now the managing part- 
ner at Holtzman, Krinzman, Equels, 
Sigars & Furia, Equels has been able 
to shape the firm’s values and objec- 
tives, something that would not be 
possible at most large firms. 

“We want a place where people feel 
comfortable, meet high professional stan- 
dards and expectations, but have an 
opportunity for a balanced life,’ Equels 
said. 

The firm’s newest associate, Ricardo 
Nunez, left Steel Hector & Davis after 
four years so he could be more inde- 
pendent and develop his own clientele. 
The small firm atmosphere suits Equels 
and Nunez, but Equels said he couldn’t 
imagine running a solo practice. 

Are solo practitioners stressed out? 
If you look at The Florida Bar 1993 
Membership Attitude Survey, you’d con- 
clude that solo practitioners have the 
least stress of all lawyers. In fact, 38 
percent of the solo practitioners who 
answered the survey reported little or 
no stress in their profession. On the 
other hand, 59 percent of managing 
partners reported a great deal of stress 
in their profession. 

Blews said it’s the nature of the sole 
practitioner that helps them deal with 
stress. “A lot of solo practitioners are 
obviously able to cope with that,” he 
said. “Believe me they’re not under less 
pressure.” If anything, they have dif- 
ferent types of pressures, he said. “A 
lot of solo practitioners don’t have stress 
because they are in a situation by 
design where they’re not going to take 
orders from anybody,” Blews said. 

Calling the shots means being selec- 
tive about the clients you choose, some 
practitioners added. 

“You just have to be careful about 
the kinds of cases you take and how 
you manage your cases,” said Warren. 

“Sole practice is less stressful for 
me because I really have control over 
my time and my work,’ said Foster. “I 
get to choose what I want. If I don’t 


want to do something, I can refuse to 
do it or fire the client or just don’t take 
the case. I have the luxury of being in 
control of my time. It’s the independ- 
ence and autonomy that’s hard to give 


” 


up. 


Livelihood Threatened 

Yet it isn’t for everybody, especially 
because of the financial stress, Warren 
said. “Some folks feel they need to get 
a regular paycheck; they need that 
kind of security,” he said. It’s especially 
risky doing contingency work as a sole 
practitioner, he said, because “you’re 
liable to go years without getting a 
paycheck.” 

Sometimes lawyers who go solo to 
have control over the types of cases 
they handle find themselves taking on 
all clients just to get by at first, as 
Leonard Barrow found out. When he 
first began looking for employment, 
Barrow said, he found most law firms 
for one reason or another wouldn’t hire 
him. Reluctantly, he admitted, they 


~ 
LEONARD BARROW: “Having the ability to contro! your own destiny is a great feeling.” 


were uncomfortable hiring a lawyer in 
a wheelchair. So he set up his office at 
home, and began taking on eviction 
cases. 

“It was not a practice I particularly 
enjoyed,” he said. “It made me feel bad 
that I was in effect kicking people out 
of their residences, but I had bills to 
pay and I needed to get my practice 
going.” 

“A sole practitioner at times may not 
be able to be picky about the types of 
cases he takes,” said Barrow, who now 
concentrates in family law. “As a sole 
practitioner you are responsible for 
generating the clientele that comes 
into your office.” 

As a solo practice builds, however, 
the lawyer can become more selective. 
“Having the ability to be captain of 
your own ship and control of your 
destiny is a great feeling,” Barrow said. 
“Tt’s nice to ultimately have the choice 
of taking cases you want, setting your 
own schedule.” 

Many sole practitioners see their 
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JOEL COHEN: “i would not want to be somebody starting out today.” 


livelihood being threatened by economic 
changes, new lawyers swarming the 
market, regulations that require more 
administrative work, and the distribu- 
tion of forms that are the bread-and- 
butter of many solo practitioners. 

“It definitely has not become better. 
I would not want to be somebody start- 
ing out today,” said Joel Cohen. “We're 
overloaded with regulation by the Bar 
and the Supreme Court.” 

Sole practitioners also see themselves 
as the front line in providing accessi- 
ble, affordable legal assistance, 
something many ordinary folks don’t 
think they can get from the large firms. 
“Why aren’t lawyers accessible? I don’t 
understand why,” said Porter. “I don’t 
mind at all bringing somebody into 
my office on a consultation.” 

He sees his career as a social service. 
“It’s an image of myself of being a 
grassroots, rubber-meets-the-road law- 
yer,” he said. And since the people who 
come to him are either about to lose 
their business or go to jail, he knows 


the chances are slim that he’s going to 
be paid his published hourly rate. 

Porter and others said the Supreme 
Court’s recent pro bono program and 
the Bar’s living will and other free 
legal forms are cutting into their prac- 
tice. 

“Law is a profession, but it’s also a 
business,” Porter stressed. “I don’t know 
if the court recognizes that. All I know 
is that this office costs money to keep 
it going.” 

The pro bono program, living wills 
distribution, and the publication of 
simplified legal forms are often cited 
by sole practitioners as examples of the 
court’s and the Bar’s lack of under- 
standing of the sole practitioner. 

“The majority of lawyers in Florida 
are either in solo practice or in small 
firms, yet it seems that the Bar doesn’t 
do much to those solo and small firm 
practitioners,” said solo practitioner 
Robert Kilbride of Stuart, a member 
of the Bar’s Young Lawyers Division 
Board of Governors. 
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And the numerous family law and 
other forms approved by the Supreme 
Court and distributed by the Bar have 
cut into many solo practices. To many, 
the Bar seems preoccupied with mak- 
ing new obligations and creating more 
regulations for its members, rather 
than providing a means for its mem- 
bers to make the fulfillment of their 
professional responsibilities a little bit 
easier. “The Bar is a regulatory amoeba 
that keeps enveloping and absorbing 
more and gives us very little in the way 
of benefits,” said Cohen. 

John Bordelon of Gulf Breeze sug- 
gested simpler rules for trust account- 
ing and advertising as two ways to 
take some of the administrative bur- 
den off the sole practitioner. 

Part of the problem, he suggested, 
is that the Bar has not heard the 
concerns of its members. One way to 
increase input would be to increase the 
number of sole practitioners on the 
Board of Governors, Mulick suggested, 
or by designating certain seats to be 
held by small firm or solo practitioners. 
But generating interest within the or- 
ganized Bar is a problem in itself. 

“A lot of attorneys may feel alienated 
by the Bar,” Mulick said. “I’ve heard 
people say, ‘If you can’t help me, just 
don’t hurt me’ A lot of people see the 
Bar as representing the interests of a 
few people and not representing the 
vast majority of its members.” 

President Seitz said that’s changing. 
“If I could assure Florida’s small firms 
and sole practitioners of two things, it 
would be that their voices are being 
heard and that the Bar earnestly wants 
to help.” 

“We have been neglected,” said Blews. 
“The Bar needs to be more rep- 
resentative of its membership and we 
must have better communication with 
our members. A lot of the problems and 
feelings of alienation are justified and 
a lot are not justified, but problems of 
communications.” But communication 
is a two-way street, he reminded. “The 
very nature of that independent spirit 
has also made solo and small firm 
practitioners neglectful of their respon- 
sibility to be involved in the Bar. We 
all have that responsibility as indi- 
viduals to be involved." 


Jeff Schweers is an associate editor of 
The Florida Bar News. 
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“Florida’s sentencing puzzle requires both 
‘before’ and ‘after’ strategies. You need to 
know what happens ‘after’ to decide what to 
do ‘before.’ 
“During the past decade, | have represented 
hundreds of clients and advised Florida defense 
attorneys. Our manual will be an indispensable reference 
to help you save time and eliminate uncertainty about sentencing. 
Berard F. Daley, Jr. 
Certified by the Florida Bar to conduct CLE training in these specialized areas. 
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WHat CAN THE ORGANIZED BAR 
Do To SERVE THE SOLO AND 
SMALL GENERAL 
PRACTITIONER? 


by Cameron C. Gamble 


he solo and small firm general practitioner 
feels a sense of alienation from the organized 
bar. This is particularly true of the minority 
practitioner. 

The small firm lawyer sees increasing numbers of 
lawyers graduating from law schools, with the attendant 
increase in competition for sufficient business to meet 
increasing overhead and decreasing fee dollars. At the 
same time, there is a perceived difficulty in generating 
business and income in their practice situation without 
any perceived assistance or attention directed to these 
problems by the organized bar. 

The general practitioner sees the organized bar spend- 
ing time and attention to the question of specialization 
and specialization plans and, in many cases, a small 
amount of time on delivering practical services to its 
members. The usual response of a nonmember or a former 
member is: “What does the bar do for me?” or “When do I 
ever hear from the bar?” 

Various American Bar Association task forces and 
standing committees have examined these questions in 
national workshops and “outreach” conferences. (See spe- 
cifically, Report of the ABA Task Force on Solo and Small 
Firm Practitioners, November 1991; Report of the Task 
Force on the General Practitioner, Section of General 
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Practice.) Their reports point out the problems and supply 
recommended solutions. It is now up to the organized 
bar—national, state, and local—to follow up on these 
findings with the development of programs directed to the 
solo and small firm general practitioner. One way to 
approach program development within the bar is to ask 
(and answer), “Why, what, and how?” 


Why Should the Bar Be Concerned? 

Why should the organized bar bother reaching out to 
the solo and small firm general practitioner? The answer 
is we need each other! Almost 80 percent of lawyers in 
private practice are solos or in small firms. The ABA 
identifies these attorneys as general practitioners. This 
finding is confirmed by an American Bar Foundation 
study and various state economic surveys. There is no 
“organized” bar without 80 percent of its constituents. 

The solo and small firm general practitioner is the 
foundation of the profession. The general practitioner is 
the “face” of the profession—whom the general public first 
sees as its entry contact into the legal system. In many 
cases he or she is the public’s only direct contact with the 
profession. The solo and small firm practitioner is usually 
also a general practitioner. 

The minority practitioner, as well as the majority solo 


Art by Joe McFadden 


and small firm general practitioner, 
needs the organized bar. As the poet 
said, “No man is an island,” and the 
solo and small firm lawyer cannot 
operate effectively in a vacuum or an 
alienated practice condition. He or she 
generally doesn’t have resources for 
maintaining delivery skills alone, and 
needs the bar to develop, coordinate, 
and implement systems for sharing of 
information between members. In ad- 
dition, we need the bar for the enforce- 
ment of ethical standards. The free 


sharing of information and techniques 
and the maintenance of ethical stan- 
dards are what makes the practice of 
law a profession rather than merely 
an occupation. 


What Can the Bar Do? 

What can the bar do for its members, 
including the solo and small firm gen- 
eral practitioner? Service to its mem- 
bers is the sole reason for existence of 
an organized bar. These services should 
include: 1) practical information and 


response) 


1) 
desired area) 


N. Lakeshore Dr., Chicago, IL 60611. 


SELECTED SUMMARY OF RESPONSES 
From GENERAL PRACTICE SECTION 
MEMBER SURVEY 


A. Practice areas in which GP’s would like to see courses or 
materials (summary of areas receiving most responses, in order of 


Trial and litigation topics, including tort subjects (by far most 


2) Wills, probate and estate planning 

3) Family law 

4) Real estate 

5) Legal economics and law office management 
6) Taxation topics, as relates to other areas 

7) Bankruptcy, including creditors’ rights 

8) Criminal law 

9) Business and corporate practice 


B. Kinds of activities and materials wanted in these areas (sum- 
mary of responses, in order of response) 
Information and seminars on economics of practice, time, 


More checklists, forms, and practical tips in substantive areas 
Information on computers, evaluation, and selected appli- 


More coordination of programs between ABA and state and 


System for consultation with more experienced lawyers 
Publications with more practical information, “how to” articles 
Programs for new lawyers, especially those wanting to be 


More information and assistance for solos and small firms 


1) More local activities and CLE 
2) 
management 
3) 
4) 
cations 
5) 
local bars 
6) 
7) 
8) 
solos 
9) 
10) Less expensive programs 


*MEMBERSHIP SURVEY OF THE GENERAL PRACTICE SECTION, American Bar 
Association, 1984. Reprints available from the Section of General Practice, ABA, 750 
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assistance; 2) sharing information be- 
tween members and between the bar 
and its members; 3) maintaining ethi- 
cal standards; and, 4) representation 
of members’ interests on legislative 
and public policy issues. The most 
important service to the individual 
member is the development and dis- 
semination of practical information and 
assistance to members of the bar. 

The 1984 and 1989 membership sur- 
veys of the ABA General Practice Sec- 
tion contain a basic shopping list of 
services for the general practitioner. 
The survey appendix contains hun- 
dreds of suggested services and activi- 
ties that the respondents would like the 
bar to provide. A very abbreviated listing 
of the major areas and types of activities 
or services listed by respondents is in- 
cluded within this article (see insert on 


this page). 
] general practitioner wants 
from the bar. What does he 
or she need? The solo and small firm 
general practitioner’s number one prob- 
lem is the generation of income. The 
state bar economic surveys show the 
solo and small firm lawyer almost 
always earning less, and often sub- 
stantially less, than the large firm 
partner counterpart. This situation is 
not a “fact of life” that the solo just has 
to live with, but is a correctable prob- 
lem. All the small firm lawyer needs 
is some direction to the solutions and 
some assistance in implementation. 
One answer is the leverage of income 
through use of systems, staff, and equip- 
ment. Surveys indicate solos with asso- 
ciates earn as much or more than 
partners. Altman & Weil law firm 
survey results found that lawyers with 
one or more legal assistants per lawyer 
had a higher gross and net income than 
any other lawyers, regardless of prac- 
tice situation. This indicates that it is 
possible for the solo to improve practice 
income without joining a partnership. 
All we need is some help in adopting 
and using systems and assistants. 
Another approach to increasing in- 
come is through improved law office 
economics and management tech- 
niques. The solo and small firm lawyer 
is less likely to use systematic case 
evaluation and fee-setting systems. The 
solo is usually not keeping time records 
and, when he or she does, the solo bills 


hese lists indicate what the 


at a lower rate than the average large 
firm partner. Use of equipment in the 
law office increases as the size of firm 
increases. Again, education of the solo 
in management techniques and devel- 
oping methods for using and integrat- 
ing equipment and staff in the small 
general practice office will enable us 
to narrow the income gap between the 
solo and partner. 

The state surveys indicate small firm 
lawyers are more likely than large firm 
partners to feel they do not have enough 
good practice to keep them busy. The 
competition for good legal business has 
increased with the increase in the 
number of lawyers per capita and the 
changes in the economy. Most of the 
articles and books on marketing tech- 
niques are directed toward marketing 
to institutional clients rather than in- 
dividual clients. The development of 
specific marketing techniques and strat- 
egies for the small minority general 
practice firm is an area to be filled by 
the organized bar. 

Another problem of the solo and 
small firm lawyer is developing a sup- 
port network to meet the ebb and flow 
needs of a general practice. At various 
times there may be short-term needs 
for additional staff, additional office or 
conference room space, word and data 
processing capability, computer re- 
search services, etc. These problems 
may be compounded for the minority 
lawyer, who may, for example, need 
bilingual secretarial support services. 
The organized bar can identify and 
supply the support services needed by 
the minority solo or small firm lawyer. 


n developing services to the mi- 

nority lawyer, the bar needs to 

look at the problems from the 
standpoint of the minority lawyer’s 
practice situation. To provide programs 
for lawyers on the use of paralegals in 
the law office may not be beneficial to 
the minority lawyer if there is no 
supply of trained paralegals available 
to work in his or her office. A better 
approach may be for the bar first to 
develop a source of trained support 
staff personnel available to the mi- 
nority law firm, and then provide pro- 
grams on how the lawyer can use the 
support staff to maximize income. This 
same approach can be applied to all of 
the potential bar services to its mem- 
bers. 


Finally, the organized bar needs to 


improve the image of the general prac- 
titioner. Within the profession we need 
to recognize that developing and en- 
couraging referrals from the “special- 
ist” to the general practitioner in gen- 
eral individual problem matters is just 
as important as encouraging referrals 
to specialists in complex, specialized 
matters. The organized bar should re- 
direct specialization programs toward 
a structuring of the profession with a 
broad base of general practitioners who 
manage the handling of all of a client’s 
problems, either directly in several 
areas of expertise, or through the use 
of consultants, contract labor, associa- 
tion, and referral to specialists. 

Outside the profession, we need to 
educate the public to enter the legal 
system through the general practition- 
er, who acts as a problem-solving man- 
ager and overseer. 


What Do Solos 
Need From the Bar? 

How do we develop and deliver these 
services? The organized bar needs to 
be made aware of the general practition- 


er’s problems. This can be done within 
the same format followed by the ABA 
task force: brainstorming interested 
groups of practitioners. The New York 
State Bar Association Statewide Con- 
ference on the Solo and Small Firm 
Practitioner is an example. (See Final 
Report and Recommendations of New 
York State Bar Association Task Force 
on Solo and Small Firm Practitioners, 
March 23, 1992.) 

We need committees whose sole fo- 
cus is on the problems and solutions 
of the solo and small firm general 
practitioner. The basic function of these 
committees is the intra-group sharing 
of information and ideas. This may be 
general practice sections, economics 
sections, or committees as long as they 
have a focus on the common interests, 
problems, and solutions of the solo and 
small firm general practitioner. 

Other approaches to uncovering 
problems, and implementing and 
disseminating solutions may be mem- 
ber practice discussion groups, either 
by practice area or by practice situ- 
ation (solos, etc.), newsletters, and sur- 
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veys. Surveys of membership are prob- 
ably the most efficient and least-used 
method available to the organized bar 
for identifying its members’ concerns 
and developing pertinent programs to 
address these concerns. The ABA Sec- 
tion of Economics of Law Practice has 
developed a model bar membership 
survey that provides state and local 
bars with the forms and mechanics of 
conducting such a survey. 


How Can the Bar 
Market Its Services? 

The organized bar has to make the 
general practitioner aware of bar serv- 


ices. The task force conferences discov- 
ered that most state bar leaders don’t 
know what services, publications, and 
programs are available from the ABA. 
This applies to state and local bar 
services, in varying degrees. So, it is 
not suprising that the individual mem- 
bers are unaware of what is available 
to help them in their daily practice. 
Once we have identified needed serv- 
ices, there has to be follow-up through 
commitment within the bar associa- 
tion, together with coordination and 
cooperation of effort between bar or- 
ganizations. We're all wasting a lot of 
time, talent, and effort in our respec- 


ABA/net 


Materials, ABA 


Bar Leader, Bar Services Division 


Section of General Practice, 1989 


ABA, November 1991 


SELECTED LIST OF RESOURCES 
AVAILABLE FROM THE 
AMERICAN Bar ASSOCIATION 


ABA/net, ABA communications and information retrieval network, 
AMBAR, computer database of all ABA and ABF programs, publica- 
tions, and activities, ABA Information Services 


The ABA Catalog: Books, Periodicals, Pamphlets, and Audiovisual 


Member Net, Young Lawyers Division 

Best Projects of 1985, Bar Services Division 
Directory of Bar Activities, Bar Services Division 
Presenting the Affiliate Outreach Project, YLD 


Videolaw Seminars: Catalog of Continuing Legal Education Videotape 
Programs, Cnsrt. for Prof. Education 


Report of the American Bar Association Task Force on the General 
Practitioner and the Organized Bar, ABA, July 1984 


Planning for Change: A Guide to Accompany the Report of the Task 
Force on the Role of the Lawyer in the 1980's, ABA Section of General 
Practice and Young Lawyer Division, 1981 


Report of the National Conference on the General Practitioner, ABA 
Section of General Practice, May 1986 


Survey of the Membership of the Section of General Practice, ABA 


Report of the ABA Task Force on Solo and Small Firm Practitioners, 
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tive bar organizations because we fail 
to maintain contact and cooperation 
with other bar groups. The organized 
bar is a lot like an uncoordinated 
octopus with legs going in all direc- 
tions. We fail to utilize the ideas and 
talent available around the country 
because we don’t know what is out 


there. 
T improve the flow of informa- 

tion between the sections and 
committees within each association and 
between the national and local as- 
sociations. Ideas and projects may be 
developed on a national level which 
can be adopted, adapted, or modified 
for use at the local level, and vice 
versa. Other ideas and projects may 
be better developed by utilizing talent 
from both the national and local bars 
in a coordinated, cooperative effort. 
We can’t do this without some system- 
atic liaison process that will enable our 
left hand to know what our right hand 
is doing. 

The ABA Division of Bar Services is 
the national clearinghouse for state 
and local bar activities. The division’s 
MAP packages provide a readymade 
starter kit for many bar programs. The 
General Practice Section’s Constabars 
(Conference of State Bar General Prac- 
tice Sections) provides a clearinghouse 
of activities conducted by both the ABA 
and state and local general practice 
sections. In addition, it will assist the 
local association in organizing and op- 
erating a general practice section and 
programs. 

However, no clearinghouse can oper- 
ate without input. If there is a break- 
down in the flow of information from 
the local bar, then the reference source 
will be incomplete. Hopefully, ABA/net 
and AMBAR will provide an easily 
accessible method for receiving, 
correlating, and disseminating this in- 
formation. 

At the local level, the majority and 
minority bars have to coordinate and 
cooperate on the delivery of services to 
their members. Discussion between the 
respective bar leaders on the member 
services and resources available to de- 
liver these services is a start. Coopera- 
tion and cosponsorship in the develop- 
ment and presentation of programs 
and publications will help market the 
services to all bar members, both ma- 
jority and minority. The inclusion of 


he organized bar needs to 


minority lawyers on majority bar pro- 
grams will attract a wider audience. 
The aim should be to develop programs 
and publications which appeal and ap- 
ply to all lawyers. 

It is easy to paint with a broad brush 
generalized ideas on why, what, and 
how the organized bar can serve the 
solo and small firm general practition- 
er. The insets contain a list of specific 
ideas, issues, programs, projects, or 
services identified by bar task forces 
and membership surveys as needed or 
wanted by bar members. Some may be 
in operation, some may not suit Flor- 
ida, and some may be worthless. Hope- 
fully, they will give Florida Bar leaders 
an idea for a project that can be started 
tomorrow.7) 


SELECTED LIst OF BAR 
ASSOCIATION ACTIVITIES AND 


SERVICES 


Exchange of Information 
1) Develop liaisons between the state 


and local bar sections and commit- 
tees and between the state and local 
bars and their counterpart ABA sec- 
tions and divisions for the exchange 
of ideas, information, programs, and 


materials. 


2) 
3) 
4) 


5) 
6) 


7) 
8) 


9) 


10) 
11) 


12) 


Develop a general practice sec- 

tion 

Develop a law office economics 

and management section 

Develop a solo practitioners and 

small firms committee (instead 

of, rather than, in addition to a 

GP or LOEM sectiv.:) 

Outreach programs to local bar 

associations in state 

Develop clearinghouse of na- 

tional, state, and local programs, 

publications, activities, and serv- 

ices through ABA Division of 

Bar Services 

Develop local lawyer discussions 

groups: 

Solo practitioners; 

a) Sole Practitioners Outreach 
Program, YLD Pamphlet 

Trial lawyers, etc. 

a) Inn of Court, YLD Network 
Project Pamphlet 

Specific substantive areas 

Develop a database of experts, 

consultants, and contract labor 

specialists in various legal areas 

Computer database 


1-800-235-8619 


The Florida Bar’s 
ETHICS 
WATS LINE 


13) 
14) 


Written publication, updated 
Conduct bar membership survey 
using ABA Model Bar Survey 
package. 

a) MAP Package: Model Surveys 
for Bar Associations, A Hand- 
book of Questions and Practical 
Guidelines, Bar Services Div. 
Newsletters, including above, 
and: 

Local court rule changes and 
unpublished opinions 

Local ordinances, proposed and 
adopted 

National, state and local CLE 
calendars 

National, state and local bar 
activities and services 

Reprints of items of practical 
interest from other sources 


15) 
16) 
17) 
18) 
19) 
20) 


Economics of Law Practice 


21) 


30) 


31) 


32) 


38) 


Law office management assistance 
programs. 

a) Where to Go for Help on Law 

Office Management, LPM 

22) In-office, low-cost office manage- 
ment and law office automation 
consulting services 

a) See Florida, New Jersey, 


23) 


Pennsylvania, Wisconsin 
state bar programs 
Office equipment information ex- 
change and clearinghouse for 
used equipment for sale 


24) Office supplies and equipment 
discount programs 
Lawyer-to-lawyer consultation 
panels 

Bar resource center for office 

management and equipment info 

Model law office of the future 

Computer software exchange 

Secretarial (and other staff) Place- 

ment Service 

Liaison with the ABA Section of Eco- 

nomics of Law Practice on product 

endorsement in the office technology 
area. 

a) Software Reviews, ABA Legal 
Technology Resource Center 

Work with local law schools and the 

ABA Section of Economics of Law 

Practice in developing and offering 

courses on the economics of law prac- 

tice and law office management. 

a) How to Start and Build a Law 
Practice, LPM and YLD 

Develop practice planning and finan- 

cial planning programs for solo and 

small firm lawyer: 

a) Financial Planning for the Young 
Lawyer, YLD Network Project 
Pamphlet 

b) Practical Planning: A How-To 

Guide for Solos and Small Law 

Firms, LPM 

Group insurance programs 

Investment plans 

Retirement plans 

Credit card programs 

Travel and entertainment dis- 

counts 

Develop programs on use of staff and 

assistants in small law office. 

a) Art of Managing Your Support 


25) 
26) 


27) 
28) 
29) 


33) 
34) 
35) 
36) 
37) 


44) 


52) 


Staff, LPM 
b) Working with Legal Assistants: 
A Team Approach for Lawyers 
and Legal Assistants, LPM 
Secretarial manual 
Secretarial training program 
Paralegals manual 
Paralegal training program 
Using part-time personnel and 
contract labor 
Develop model administrative sys- 
tems for small law office. 
45) Office procedures manual 
a) Blueprint for Preparing 
Your Own Law Office Staff 
Manual, LPM 
b) A Style Manual for the Law 
Office, LPM 
c) Law Office Policy Manual: 
A Guide for the Smaller 
Law Firm, New Jersey Bar 


39) 
40) 
41) 
42) 
43) 


sn. 
Docket and calendar reminder 


46) 
systems 
a) Docket Control Systems for 
Lawyers, LPM 
47) Trust accounting systems 
48) Cash flow and budget system 
a) Model Accounting System, 
LPM 


b) Profit Planning and Bud- 
geting for Law Firms, LPM 

Timekeeping systems 

File opening and maintenance 

systems 

51) File closing system 

Automation of small law office. 

a) From Yellow Pads to Computers: 

Transforming Your Practice with 

a Computer, LPM 

Use of computers 

Using spreadsheets 

Using database or other sorting 

programs 

Using word processing programs 

Using electronic mail 

Using time and billing and ac- 

counting programs 


49) 
50) 


53) 
54) 
55) 


56) 
57) 
58) 


Substantive Concerns: Competition, 
Competence and Ethics 


59) 


63) 


Develop “turn-key” programsand mate- 
rials and cooperate in the exchange 
of materials and “cross-selling” of 
product between national, state, and 
local bars for greatest exposure at 
lowest cost. 
60) Cosponsor traveling roadshows 
between state and local bars 
61) Videotape lending library and 
traveling roadshow programs 
a) Videotape Seminars: A Cost 
Effective, Easy Way to Pro- 
vide High Quality CLE, 
YLD Project Pamphlet 
62) State-wide telephone conference 
CLE programs 
Develop substantive systems for your 
jurisdiction. 
a) How to Create-A-System for the 
Law Office, LPM 
b) How to Produce an Automobile 
Accident Handbook for Your 
State, YLD Network Project Pam- 
phlet (see also Missouri Bar) 
64) Develop short “How to Handle 
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a (probate, etc.) Case” programs 

a) Managing Clients and 
Cases: Procedures and Sys- 
tems for the Family Lawyer, 
Family Law 

Develop checklists for basic sub- 

stantive areas 

Develop forms manuals for basic 

substantive areas 

a) Beneficiary Designation of 
Trustees Form Pad & State- 
ment Regarding Anatomical 
Gifts Form Pad, Real Prop., 
Probate and Trusts 


Develop a lawyer’s desk manual. 

68) Office management systems or 
checklists 

Basic substantive checklists 
Tables, charts, and formulas 
Local court rules 

Courthouse procedures 
Courthouse directories 
Contract labor directories (court 
reporters, abstractors, etc.) 

75) Member referral directories 


Develop legal and nonlegal research 

and information resources. 

a) Recommended Law Books: 2d 

Edition, CB&B 

Computer database of research 

sources 

Written publication of research 

sources, updated 

Computerized legal research as- 

sistance program 

a) ABA/net Users Manual, 
ABA/net Project 

b) Terminal Access to Com- 
puter-Assisted Legal Re- 
search Project Outline, YLD 
Project Pamphlet 

Contract research service 

Bar library of state statutes, 

digests, and case reports 

Bar library of legal periodicals 

Brief bank 

Externships and clerkships pro- 

grams 

Bridge-the-gap courses 

Lawyer-to-lawyer meritor or 

“buddy” programs 

Trial skills programs 

ABA lawyering skills programs 

a) ABA Lawyering Skills: Ad- 
ministrative Guide and 
Course Materials, Stndg. 
Comm. on Cont. Educ. 

Civil Jury Trial Walk-Thru Pro- 

gram (Judge Jack Crickard, Los 

Angeles County Trial Court) 

a) Trial Court Walk-Through 
Program, YLD Pamphlet 

b) Trial Superstars Seminar, 
YLD Project Pamphlet 

Law school clinic programs 

Discovery/deposition techniques 

Nontrial dispute resolution tech- 

niques (arbitration, etc.) 


65) 
66) 


67) 


69) 
70) 
71) 
72) 
73) 
74) 


76) 


77) 
78) 
79) 


80) 
81) 


82) 
83) 
84) 


85) 
86) 


87) 
88) 


89) 


90) 
91) 
92) 


93) Practice skills programs. 
94) Client interview techniques 
95) Preventive law techniques and 
forms 
a) Marital and Nonmarital 
Contracts: Preventive Law 
for the Family, Family Law 


96) Problem-solving techniques 
97) Practice skills publications. 
a) Texas Practice Guide, Texas 
YLD 
b) Basic Practice Manual, Con- 
necticut YLD 
c) Lawyers Basic Practice 
Handbook, Georgia YLS 
Civil and criminal procedure 
a) Handbook for Practice in 
Criminal and Civil Courts, 
Dallas Assn. of Young Law- 
yers Div. 
b) Standardized Civil Jury In- 
structions, D.C. Bar YLS 
c) District Court Forms 
Manual and District Court 
Practice Manual, Maryland 
YLD 
Substantive law areas 
a) Residential Real Estate Prac- 
tice Manual, Baltimore City 
Bar YLD 
b) Real Estate Practice 
Manual, YLS 
c) Family Law Practice Hand- 
book, Houston YLD 
100) Solo’s procedures for covering office 
and cases while out: 
101) 24-hour answering service for 
members 
a) Voice mail systems for mem- 
bers 
102) Deposition and conference room facil- 
ities. 
103) Videotape deposition service 
104) Promote teleconferencing pretri- 
als and similar court appear- 
ances 
a) Telephone-Conferenced 
Court Hearings: A How-To 
Guide for Judges, Attorneys 
and Clerks, Action Comm. 
to Reduce Court Costs and 
Delay 
b) Evaluation of Telephone Con- 
ferencing in Civil and Crimi- 
nal Court Cases, supra 
105) Stress management programs 
a) Stress Control: Taking 
Charge, YLD Project Pam- 
phlet 
Image and Practice Building 
106) Develop a liaison with the ABA Com- 
mission on Advertising and other 
appropriate entities to develop pro- 
grams to promote the lawyer-member 
image to the public as helper, ad- 
viser, and friend. 
107) Tel-Law projects 
108) Ask-a-Lawyer programs 
109) “Self-help” kits and information 
brochures 
110) Public service announcements 
for lawyer referral services 
a) Lawyer Referral Promo- 
tional Package, Lawyer Re- 
ferral Service Comm. 
111) Town hall forums 
112) Speakers bureau 
113) Develop lawyer employment referral 
programs. 
114) Disabled attorneys 
a) Employment Programs for 
Disabled Attorneys, YLD 


98) 


99) 
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115) Part-time and free-lance attor- 
neys 
a) Free-Lance Work Project, 
YLD Project Pamphlet 
116) Develop procedures and rule of pro- 
fessional conduct on referral of cases 
and division of fees. 
117) Lawyer referral networks and lawyer- 
to-lawyer directories. 
a) Lawyer Referral and Informa- 
tion Service Reference Handbook, 
Stndg. Comm. on Lawyer Refer- 
ral 
b) Map Package: Lawyer Referral 
and Information Service, Bar 
Services Div. 
118) Develop a solo practitioners re- 
ferral network 
119) Develop client information brochures, 
client newsletters and other client- 
building materials for lawyers. 
a) Client Update, client newsletter, 
GPS 
b) Your Law, ABA, GPS 
120) Develop programs and publications 
on marketing and practice building. 
a) Effective Marketing of Legal Serv- 
ices Through Advertising: A Prac- 
tical Guide for Lawyers, Comm. 
on Adv. 
b) Marketing Your Practice: A Prac- 
tical Guide to Client Develop- 
ment, LPM 


Cameron C. Gamble is a sole practi- 
tioner in New Orleans, Louisiana, 
where he is engaged in a civil trial 
and mediation practice. 

A graduate of Tulane University 
Law School, he is a former president 
of the New Orleans Bar Association, 
former chair of the ABA Section of 
General Practice, served as a mem- 
ber of the ABA Task Force on the 
Solo and Small Firm Practitioner, 
and is currently chair of the ABA 
Special Committee on Solo and 
Small Firm Practitioners. 

This article is submitted on behalf 
of the General Practice Section, 
Frank D. Hall, chair, and William 
A. Cain, editor. 
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rom Alamo. 


Now Florida Bar Association members can enjoy $15 


OFF ANY WEEKLY RENTAL OR A FREE 


UPGRADE with Alamo’ Association Program. Take 
advantage of Alamo’ trial offers on any one of our fine 
General Motors cars, all with unlimited free mileage on 
every rental in the U.S. and Europe. In addition, you'll 


receive airline frequent flyer mileage credits with 


Alaska, Delta, Hawaiian, United and USAir. Alamo’s 
locations are company-owned and operated nationwide 


to ensure a uniform standard of quality. 
As a Florida Bar member, you'll receive other 


valuable coupons throughout the year that will save you 
money on each rental. So, you be the judge. For member 
reservations call your Professional Travel Agent or Alamos 
Membership line at 1-800-354-2322. Use Rate Code 


BY and ID#93718 when making reservations. 


Alamo 
Rent ACar 


Alamo features fine General Motors cars like this Chevy Beretta. 


37726TS 


~LAW- \N§ 
$15 OF 


I - Valid for $15 off a weekly rental (minimum 5 days, 
maximum 28 days) on an intermediate through 

i luxury car category. The maximum value of this 
certificate which may be applied toward the base rate 

of one rental is $15 off. The base rate does not 


include taxes and other optional items. No refund 3 
will be given on any unused portion of certificate. 
I Certificate is not redeemable for cash. I 
I + Certificate valid at locations in the U.S.A. only. | 
Once redeemed, certificate is void. Must be i 
presented at the Alamo counter on arrival. 
I * One certificate per rental, not valid with any other { 
certificates/offers. | 
* This certificate and the car rental pursuant to it are ‘ 
| subject to Alamo’ conditions at the time of rental. i 
¢ This certificate is null and void if altered, revised or 
duplicated in any way. 1 
A 24-hour advance reservation is required. 
Offer valid through 05/25/94 except: 
11/24/93-11/27/93, 12/16/93-01/01/94, 
02/10/94-02/12/94 and 03/31/94-04/02/94. 1 


I For reservations call your Professional Travel 
Agent or call Alamo’ Membership Line at 

I 1-800-354-2322. Request Rate Code BY 
and I.D. #93718 when 


making reservations. 


1 ONE FREE UPGRADE|! 


* Valid for one free upgrade to next car category. 
| Valid from a compact car and above, luxury and J 
I specialty cars excluded. Upgrade subject to 
availability at time of rental, as certain car types 
may not be available. Valid on rentals up to seven j 
days. Certificate does not include taxes and other 4 
optional items. 
o. Certificate valid at locations in the U.S.A. only. I 
Once redeemed, certificate is void. Must be | 
presented at the Alamo counter on arrival. | 


* One certificate per rental, not valid with any other 
certificates /offers. 

I + This certificate and the car rental pursuant to it are 
j subject to Alamo’ conditions at the time of rental. 
¢ This certificate is null and void if altered, revised 

or duplicated in any way. 

¢ A 24-hour advance reservation is required. l 
Offer valid through 05/25/94 except: 
11/24/93-11/27/93, 12/16/93-01/01/94, 

02/10/94-02/12/94 and 03/31/94-04/02/94. 
For reservations call your Professional Travel I 
Agent or call Alamo’s Membership Line at } 
j 1-800-354-2322. Request Rate Code BY l 
i and I.D. #93718 when making reservations. 1 
! 


| 
1} U89B Where all the mies 


| 

wee OUALJUSTICE-UNDE 
KPO Rent ACar 
3 } 
are free® 
Re 
& 
Where all the miles 
are free® 


LARGE vs. SMALL 


PRACTICE 


by Frank J. Roan 


arge firms, like individual lawyers, differ in 
many respects. However, the similarities out- 
weigh the differences, as best as one can tell. 

While some large firms emphasize team- 
work, the fact is working in a large firm is generally more 
stressful, primarily because of constant competition to 
maintain each partner’s turf. 

The economics of large firms are theoretically based on 
the leveraging of associates, i.e., buy legal services at 
wholesale and sell at retail. This is generally true, but 
the focus on hours and generating business is a constant, 
nagging theme. One must balance the benefits against 
the detriments, using one’s own lifestyle as the test. 


Large Firms—Advantages 

One of the great advantages of the large law firm is the 
collegiality of many wonderful, bright, and interesting 
lawyers. 

The average income of a partner in a large firm is 
higher than in smaller firms. Also, the income in a large 
firm is steady, including times when one is ill. As a result, 
large firms attract the best and the brightest young 
lawyers from the best law schools. A partner in a large 
firm is, therefore, blessed with excellent support from 
bright and eager associates, as well as experienced 
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partners—equally bright, if no longer quite so eager. 
Thus, as one develops expertise in one or more areas, the 
large firm offers tremendous help to one who is called 
upon to furnish services in areas where the engagement 
partner is not experienced or does not feel up-to-date. 
Moreover, teams can be formed to service a client with 
contributions from various disciplines in the firm. As a 
consequence, the fees charged by large firms are high, 
due to the complications, administrative as well as 
professional, inherent in complex matters. For this reason 
large corporations have traditionally used major law 
firms, because their work is complex and they can afford 
the fees. 

In addition to backup from legal personnel, the large 
firm offers services from staff people, running from legal 
secretaries to paralegals, and even economists, not to 
mention efficient word processors, messengers, and ad- 
ministrators who take over the burden of management 
so a lawyer can devote more time lawyering (meaning 
more “billable hours”). Finally, large firms maintain 
enormous law libraries and electronic research facilities, 
which make available, in-house, the very best. 


Large Firms—Disadvantages 
Disadvantages are in the eye of the beholder, of course. 


4 
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Art by Joe McFadden 
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Nevertheless, surveys have shown that 
life in large firms is more driven by 
money and, in some cases, greed. All 
firms collect data concerning hours, 
charges, collections, as well as write- 
downs and write-offs. From the per- 
spective of an associate, a partner with 
whom the associate has worked on a 
matter can often arbitrarily write down 
the associate’s time or even write it off 


the charges. Also, partners can domi- 
nate associates, making them com- 
pletely subservient. 

For example, in one firm in which 
the writer was a partner, one of the 
senior partners required an associate 
to carry a beeper 24 hours a day, seven 
days a week. When the beeper went 
off, the associate was to make himself 
available immediately, regardless of 


NORMAN S. KLEIN 
MARC JAY TANNEN 
JAY COHEN 
DARLENE STOSIK 
RICKI LEWIS TANNEN 


THE LAW FIRM OF 
KLEIN & TANNEN, PA. 
IS PLEASED TO ANNOUNCE THAT 
JAY COHEN 
FORMERLY A PARTNER IN THE LAW FIRM OF 
ATKINSON, DINER, STONE & COHEN, P.A. 
HAS JOINED THE FIRM AS A SHAREHOLDER 
THE FIRM WILL NOW BE KNOWN AS 


KLEIN, TANNEN & COHEN, PA. 


THE FIRM WILL CONTINUE TO PRACTICE 
IN THEIR SPECIALTY AREAS OF LITIGATION INCLUDING 
MEDICAL MALPRACTICE, PERSONAL INJURY AND 
WRONGFUL DEATH,PRODUCTS LIABILITY, COMMERCIAL, 
DOMESTIC RELATIONS, AND OTHER GENERAL CIVIL LiTIGATION 


PRESIDENTIAL CIRCLE 
4000 HOLLYWOOD BOULEVARD 
SUITE 620 NORTH 
HOLLYWOOD, FLORIDA 33021 
(305) 963-1100 (BROWARD) 
(305) 654-1111 (DADE) 
(800) 332-5522 (FLORIDA) 


personal plans. While this is an ex- 
treme example, it is not uncommon for 
a partner who has had some problem 
on the partner’s desk for some time to 
announce at 4:45 p.m. on Friday that 
an associate will be expected to work 
around the clock over the weekend in 
order to timely produce the work prod- 
uct. Also, when a partner is pleased 
with the work of a certain associate, 
the partner will often shield the associ- 
ate from work in other areas in which 
the associate might want to become 
proficient. 


partner seeking help in 

areas outside that partner’s 

expertise is sometimes 
blocked from using a senior associate 
working with another partner, again 
in order to protect the turf of the 
reluctant partner. 

From an ethical point of view, the 
drive for money and hours has 
undoubtedly caused many a lawyer, 
particularly in a large firm, to pad his 
or her time in order to meet the firm’s 
criteria, including requiring, in some 
firms, 2,200 billable hours a year. 

Thus, if seeking wealth is not the 
sole driving force in a lawyer’s life, and 
working 60 to 70 hours a week is not 
a lawyer’s perception of the good life, 
the large firm has these disadvantages. 


Small Firms—Advantages 

In the opinion of the writer, the 
pressures of large firms start when the 
firm has 50 or more lawyers. Smaller 
firms can maintain a certain intimacy 
and fellowship that simply is not avail- 


Frank J. Roan graduated from St. 
Louis University with a J.D. in 1948. 
He is a fellow of the American Col- 
lege of Trust and Estate Counsel and 
practiced in Illinois from 1949 until 
his retirement as a partner in a 
300-lawyer Chicago firm in 1989. 
He is now a sole practitioner in 
Sarasota. 
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able in a large firm. 

The discussion of small firms in this 
article is primarily directed to firms 
from one to five lawyers. 

In the climate of a small firm, a 
lawyer has more flexibility to maintain 
the type of lifestyle that lawyer prefers. 
For example, the lawyer may prefer to 
do considerable pro bono work, or to 
vary charges to persons of modest 
means. Moreover, when not driven to 
make more money, business can be 
turned down whenever the lawyer feels 
so inclined. These luxuries are gener- 
ally not available in the large firm. 

Small firms (with the possible excep- 
tion of litigators) are generally more 
relaxed. The relationships among law- 
yers from smaller firms are more 
congenial than the competitive detente 
among big firm lawyers. 

The small firm lawyer, as well as the 
solo, can incur expenses in areas pre- 
ferred by that lawyer and not be called 
upon to support unacceptable ideas of 
another. 

The concept of earning rewards and 
taking some blows, all determined by 


the solo or small firm lawyer, is desir- 
able to those who want to “do it my 


” 


way. 


Smali Firms—Disadvantages 

First of all, income is usually more 
cyclical in the small firm or solo prac- 
tice. This can be stressful. Also, lacking 
backup often makes busy periods diffi- 
cult with which to cope. Finally, the 
loss of a competent secretary or parale- 
gal can be devastating to the solo or 
small firm practitioner, where in a 
large firm the vacancy is promptly 
filled by the personnel office, some- 
times without losing a step. 

The collegiality, that is, the ability 
to seek the counsel of others, is cer- 
tainly lacking in a solo practice, and 
is restricted in the small firm. Many 
lawyers, especially solos, seek consul- 
tation as well as expertise in other 
fields through contacts with other mem- 
bers of the bar. For example, the writer 
has found the probate/guardianship bar 
in Sarasota County to be a charming 
group, and most helpful to each other, 
when appropriate. 


#F lorida Corporate and 
_ UCC Record Services 


CORPORATE INFORMATION 
¢ Corporate Search 
Certificate of Good Standing 
Certified Copies 
Name Availability/Reservations 
Articles of Incorporation 
Qualifying Foreign Corporations 
Registered Agent Service 
Corporate Kits 
Reinstatements 


Document Filing & Retrieval 


UCC SEARCHES & FILINGS 
MOTOR VEHICLE RECORDS 
NON-TAXABLE CERTIFICATES 
FICTITIOUS NAME SERVICES 
TAX LIENS/JUDGMENTS 


1-Hour and Same-Day Service 
Search The Nation” 


ot all lawyers have the op- 

portunity to join a large 

firm. There is great prestige 
and more money to be made in a large 
firm. The price is stress, pressure to 
put in large blocs of time, to produce 
business, and generally to conform with 
the societal ambiance of the firm. 

The practice of law as a solo or in a 
small firm gives greater freedom, 
though less security, to the lawyer who 
seeks that lifestyle. Relationships are 
perhaps more honest and satisfying. 

In between these two lifestyles are 
the myriad firms of five to 50 lawyers. 
Each has its own advantages and dis- 
advantages. 

As is true in all of life, we must be 
true to ourselves and our beliefs as to 
relationships with our families and 
others, and to choose the way most 
suited to ourselves. In spite of some 
surveys indicating considerable dissat- 
isfaction among many lawyers, 
determining our own destiny in an 
honorable profession is a distinct and 
delightful opportunity.0 


[FILING & SE. ARCH] 


SERVICES 


Telefax & Verbal Reports 
No Subscription Fee 


Immediate Service 
“Fax-A-Copy” Services 
Detailed Reports 
Nationwide Service 
UCC Filing & Search Services, Inc. 
526 East Park Avenue, Suite 200 
Tallahassee, Florida 32301-2551 


(800) 822-5436 (904) 681-6528 
Fax order line (800) 424-7979 
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SETTING Up SHop: 
CHOICE OF ENTITY AND 
RELATED ISSUES FOR ORGANIZING 
Your Law PRACTICE 


by Taso M. Milonas 


ongratulations! You have made (or are in the 
process of making) the important decision to 
form your own law firm, either as a sole 
practitioner or as a member of a group. Like 
any other business owner, there will be myriad issues 
facing you in setting up your new practice. The purpose 
of this article is to help you identify, assess and, hopefully, 
resolve some of the issues affecting the formation and 


organization of your practice as an entity and related 
matters. 


Nontax Considerations 

A threshold determination that needs to be made is 
what form of organizational structure the practice will 
adopt. For the sole practitioner, the choices basically are 
sole proprietor or professional service corporation (P.A.).! 
For those who wish to practice as a group, the choices are 
partnership? or P.A. The chief nontax advantages and 
disadvantages of each are addressed below: 

Sole Proprietor. From an organizational standpoint, 
operating as a sole proprietorship is the simplest way to 
practice. There is no particular type of documentation 
(like articles of incorporation or partnership agreement) 
required to conduct a practice in this form. This helps cut 
down on paperwork and related expenses (cost to set 
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up, filing fees, etc.), which may seem particularly attrac- 
tive to the new practitioner who will be wanting to direct 
his or her time, efforts, and expenditures to building the 
practice. 

The lack of organizational structure and informal 
nature of a sole proprietorship can be one of the most 
significant drawbacks of this form of practice as well. 
Failure to adequately document transactions and to keep 
accurate books and records of the business can make it 
difficult, if not impossible, to answer inquiries and defend 
actions that may be made against the lawyer or the firm 
by third parties, in some cases years later.2 An added 
benefit of keeping good records is that the discipline 
required can and often does spill over into other areas of 
the practice.* This ultimately can translate into tangible 
benefits to the lawyer and the firm through increased 
operating efficiency, savings in malpractice premiums, 
and a reduction in the likelihood of lawsuits. 

Another major drawback of operating as a sole proprie- 
tor is the lack of insulation for liability protection pur- 
poses. While an attorney practicing as a sole proprietor 
or in a P.A. will be responsible for his or her own acts of 
professional malpractice (as well as the acts of those 
under the attorney’s supervision),5 the corporate form 
provides protection from other types of liability that can 


| 


arise in any type of business.® 

Partnership. For attorneys wishing 
to practice as a group in an unincorpo- 
rated association, the partnership form 
is available. There are many similari- 
ties between this form of organization 
and the sole proprietorship. For exam- 
ple, no particular form of documenta- 
tion is required to establish a partner- 
ship; however, attorneys wishing to 
operate as a partnership are strongly 
advised to enter into a formal partner- 
ship agreement covering such varied 
issues as how the practice will be 
managed, how revenues and expenses 
will be allocated, and the consequences 
to the partnership and the remaining 
partners upon the termination (volun- 
tary or involuntary), disability, retire- 
ment, or death of a partner. 

The potential for personal liability 
is the single greatest disadvantage of 
operating in this form. Because part- 
ners are jointly and severally liable 
under the law, each partner is poten- 
tially liable not only for his or her own 
acts of negligence, but also the negli- 
gence of partners and any other liabil- 
ity that may be asserted against the 
partnership.” Less formalized re- 
cordkeeping also can be a drawback of 
operating in this form. 

Professional Service Corporation. The 
organization of choice for most law 
firms (small and large) is the P.A., 
which essentially is nothing more than 
a corporation established to render 
professional services consisting of share- 
holders who are all licensed members 
of the same profession. Historically, 
much of the attraction for professionals 
operating in the corporate form stems 
from tax benefits previously unavail- 
able to sole proprietors and unincorpo- 
rated businesses. As discussed below, 
however, changes in the tax law gener- 
ally have rendered the choice of entity 


selection process tax-neutral. 
L distinguishable from other 

types of entities by having 
the following characteristics: 1) conti- 
nuity of life; 2) free transferability of 
interest;8 3) centralized management; 
and 4) limited liability.? 

AP.A. is created by filing articles of 
incorporation in compliance with F.S. 
Chs. 607 and 621 with the Secretary 
of State’s Office.!° Additional documen- 
tation typically associated with operat- 
ing in the corporate form includes, but 


ike any corporation, a P.A. is 


is not limited to, bylaws, stock certifi- 
cates, organizational and annual writ- 
ten actions of the board of directors and 
shareholders, annual reports filed with 
the Secretary of State’s Office, employ- 
ment agreements, and buy-sell agree- 
ments. While the added level of docu- 
mentation required to operate in this 
form may seem (and often is) some- 
what burdensome, expensive, or un- 
necessary at times, it is critical to the 
integrity of the organization and can 
pay for itself many times over if done 
properly. 

The greatest advantage of operating 
as a P.A. is the corporate characteristic 
of limited liability. As indicated above, 
a P.A. will not protect a lawyer from 


negligent or wrongful acts personally 
committed by the lawyer or those un- 
der the lawyer’s supervision and con- 
trol. A P.A. will, however, generally 
insulate one from acts committed by 
another and from actions against the 
P.A. generally.1! 

Limited Liability Company. Cur- 
rently, there is a great deal of interest 
in a type of entity known as a “limited 
liability company” (LLC). An LLC basi- 
cally is a hybrid organization that 
offers the limited liability of a corpora- 
tion with the flow-through tax treat- 
ment of a partnership or S corporation, 
but is not subject to the strict qualifica- 
tion requirements of an S corporation. 


THE 


LLC’s have been available in Florida 
since 1982.12 Presently, Florida and 
the majority of states that have adopted 
LLC legislation do not allow profes- 
sionals to operate through an LLC, but 
this is a topic currently being debated 
and should be monitored as this form 
of entity evolves.!3 Extending LLC 
status to professionals probably would 
not greatly impact sole practitioners!4 
or small firms; rather, the significance 
of this decision most likely would 
affect large law firms and accounting 
firms. 


Tax Considerations 
In addition to the nontax factors in 
structuring a new firm, there are a 


The potential for 
personal liability 


number of tax-related factors (federal 
and state) that must be taken into 
account, some of which are discussed 
below: 

Income Taxation. For federal income 
tax purposes, all income and expenses 
of a sole proprietorship will be report- 
able on Schedule C (“profit or loss from 
business”) to the personal Form 1040 
and, for the first time since the Tax 
Reform Act of 1986,15 be taxed at a top 
marginal rate higher than the corpo- 
rate income tax rate.!® Because Florida 
does not impose a state income tax on 
individuals, there will be no income 
reporting requirement for state tax 
purposes. !7 
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partnership, while recog- 

nized as a separate entity 

for most purposes, is not a 
separate entity for federal income tax 
purposes and, therefore, not subject to 
tax. Rather, a partnership acts as a 
conduit with the income or loss of the 
partnership allocated among the part- 
ners and reported in proportion to their 
interests (or as otherwise agreed to 
under the terms of their partnership 
agreement) on Schedule E (“supple- 
mental income and loss”) to their indi- 
vidual tax returns.!® Because the pro- 
hibition on imposing state income tax 
on individuals extends to individuals 
practicing in partnership with others, 
there generally is no state tax report- 
ing requirement for partnership in- 
come.!9 

Like nonprofessional corporations, op- 
erating as a P.A. may offer some flexi- 
bility in how the organization will be 
classified for federal income tax pur- 
poses. Traditionally, P.A’s have op- 
erated as regular or C corporations,”° 
meaning that the P.A. itself will be a 
separate taxpaying entity, subject to 
both federal and state corporate in- 
come tax. The corporation is required 
to file Form 1120 (U.S. Corporation 
Income Tax Return) with the Internal 
Revenue Service and Form F-1120 (Flor- 
ida Corporation Income Tax Return) 
with the Florida Department of Reve- 
nue. As a practical matter, the P.A. 
rarely if ever will actually pay any tax 
because any profits remaining at year 
end typically are bonused out in the 
form of additional compensation to the 
shareholder(s).21 

Alternatively, the P.A. may elect to 
be an S corporation for federal income 
tax purposes.22 This characterization 
means the P.A. will be treated some- 
what like a partnership in that the 
shareholder(s) will report the profit or 
loss of the practice on their individual 
tax return. In this case, the corporation 
will be required to file Form 1120S 
(U.S. Income Tax Return for an S 
Corporation) with the Internal Reve- 
nue Service. Because of the flow- 
through nature for tax purposes, an S 
corporation will not be subject to state 
corporate income tax. 

Withholding, Payroll, and Related 
Taxes. Sole proprietors and partners 
are required to make quarterly esti- 
mated tax payments”? using Form 1040- 
ES (Estimated Tax for Individuals) 
and the related payment vouchers.24 


The tax payments cover the estimated 
liability for federal income and self- 
employment tax (i.e., Social Security 
and Medicare). Generally, payments 
are due on April 15, June 15, Septem- 
ber 15, and January 15. A shareholder 
in an S corporation is not treated as a 
self-employed individual for self- 
employment tax purposes; however, 
the shareholder probably should take 
his or her share of S corporation in- 
come into account for estimated tax 
purposes.25 

Corporations, on the other hand, are 
required to file quarterly returns for 
Social Security, Medicare, and with- 
held income taxes using Form 941 
(Employer’s Quarterly Federal Tax Re- 
turn). In addition, corporations must 
pay federal unemployment tax by filing 
Form 940 (Employer’s Annual Unem- 
ployment (FUTA) Tax Return). 

In addition to federal tax payments, 
sole proprietorships, partnerships, and 
corporations are all required to pay 
state unemployment taxes to the Flor- 
ida Department of Labor and Em- 
ployee Security. 

Retirement Plans. Prior to the enact- 
ment of the Tax Equity and Fiscal 
Responsibility Act of 1982 (TEFRA),?6 
a significant tax advantage for profes- 
sionals (and others) to incorporate their 
businesses was the tax-favored treat- 
ment available for corporate retire- 
ment plans. While the particulars are 
beyond the scope of this article, 
TEFRA essentially eliminated the ad- 
vantages of corporate retirement plans 
and more or less leveled the playing 
field for choice of entity purposes. 

Fringe Benefits. While TEFRA did 
away with the tax advantages of 
incorporating for retirement plan pur- 
poses, there are still some tax advan- 
tages to incorporating with respect to 
certain fringe benefits. For example, 
the treatment of health and accident 
benefits,2” cafeteria plans,?® disability 
insurance,?9 and group-term life insur- 
ance,2° to name a few, generally is 
more favorable for C corporations, than 
other forms of practice (including S 
corporations). 


Additional Considerations 
Regardless of the organizational struc- 
ture adopted for a new firm, there are 
numerous other matters that will need 
to be addressed, a few of which are 
summarized below: 
1) Personnel, including other attor- 
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neys, secretaries, paralegals, reception- 
ist, and support services; 

2) Office space, including whether 
to rent or own, lease and tenant 
buildout concessions, and furnishings; 

3) Equipment and supplies, includ- 
ing selection of computer equipment, 
printers, and software; 

4) Licenses, including Florida Bar 
and city and county occupational li- 
censes; 

5) Firm administration (choices gen- 
erally include managing partner, ma- 
jority rule, or professional law office 
administrator); 

6) Advertising;?! 

7) Client development;32 

8) Insurance, including professional 
liability, life, health, disability, general 
liability, and workers’ compensation; 

9) Selection of professional advisors 
to assist in formation/operation, in- 
cluding attorney, accountant, insur- 
ance agent, and banker. 


s you can see, there are 

many issues that must be 

addressed prior to starting 
your own law firm. For most prac- 
titioners, operating as a P.A. will pro- 
vide the most benefits for tax and 
nontax purposes. Finally, the impor- 
tance of proper documentation and re- 
cordkeeping cannot be _ over- 
emphasized. 0 


1 Fra. Star. Ch. 621 (1991). 

2 For purposes of this article, all part- 
nership references mean a general partner- 
ship organized and existing under F.S. 
§§620.56-620.77. 

3 Examples include, but are not limited 
to, The Florida Bar, the Internal Revenue 
Service, clients, and creditors. 

4 Examples include, but are not limited 
to, maintaining a system of client conflict 
checks, tickler systems, and client trust 
funds. 

5 Fra. Star. §621.07 (1991). 

6 Examples include, but are not limited 
to, suits on contracts entered into by the 
P.A. and injury to a third party occurring 
at the place of business. 

7 Fra. Star. §620.63 (1991). 

8 A shareholder in a P.A. is somewhat 
restricted in this regard in that shares in 
the corporation may only be transferred to 
another individual who would be an eligible 
shareholder (i.e., another attorney). Fa. 
Star. §621.11 (1991). 

9 These criteria are used by the Internal 
Revenue Service in determining how an 
organization will be classified for tax pur- 
poses. See Treas. Reg. §301.7701-1, et seq. 

10 Fra. Star. §§621.05 and 607.0202 
(1991). 

ll As a practical matter, the limited li- 
ability aspect of operating as a P.A. can be 
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effectively negated if personal guarantees 
of the shareholders are required, as they 
almost always will be by certain parties, 
such as landlords and financial institutions. 

12 Fra. Star. §608 (1991). 

13 For example, Colorado and Kansas 
both now allow the practice of law through 
an LLC. For a good discussion of LLC’s in 
general, as well as many of the current 
issues affecting LLC’s, see ALI-ABA Video 
Law Review Study Materials for Limited 
Liability Companies: Organization, Taxa- 
tion, and Development (presented March 
25, 1993). 

14 This assumes LLC status and the at- 
tendant flow-through tax treatment for fed- 
eral income tax purposes is available to a 
“one-person” LLC. 

15 Pub. L. No. 99-514. 

16 Prior to the passage of the Omnibus 
Budget Reconciliation Act of 1993, signed 
into law on August 10, 1993, the top mar- 
ginal federal income tax rate was 31 per- 
cent; currently, the top rate is 39.6 percent. 

17 Fira. Const. art. VII, §5; Fra. Sra. 
§220.02(1) (1991). 

18 A partnership is required to file Form 
1065 (U.S. Partnership Return of Income) 
with the Internal Revenue Service, which 
basically is an information return. Each 
partner will receive a Schedule K-1 (Part- 
ner’s Share of Income, Credits, Deductions, 
Etc.) allocating that partner’s share of the 
partnership’s income or loss for the taxable 
year. Generally, the Schedule K-1 should 
not be attached to the individual tax return; 
rather, the information will be used in 
preparing Schedule E. 

19 Fia. Star. §220.02(1) (1991). However, 
if the partnership has one or more partners 
who themselves would be subject to Florida 
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income tax (such as a partnership with one 
or more P.A’s as partners), then the part- 
nership will be required to file Form F1065 
(Florida Partnership Information Return) 
with the Department of Revenue. 

20 Generally, corporations are taxed un- 
der Subchapter C of the Internal Revenue 
Code; hence, the reference to “C” corpora- 
tions. 

21 However, if the total compensation 
received is deemed “unreasonable,” the pay- 
ment may be treated as a dividend, rather 
than compensation. For tax purposes, di- 
vidend payments (unlike compensation pay- 
ments) are not tax deductible to a corpora- 
tion. Accordingly, the net effect essen- 
tially will be two levels of tax on the same 
income—once to the corporation and once 
to the shareholder/employee. 

22 If the P.A. otherwise meets the re- 
quirements of §1361(a) of the Internal Reve- 
nue Code of 1986, as amended, the corpora- 
tion, with the unanimous consent of its 
shareholder(s), may file Form 2553 (Elec- 
tion by a Small Business Corporation) with 
the Internal Revenue Service to have the 
corporation classified as an S corporation. 
While there are tax advantages to this form 
of organization if the practice is liquidated, 
most businesses traditionaliy have elected 
S status in order for the income to be taxed 
to the shareholder at the shareholder’s 
individual tax rate, rather than at the 
corporate tax rate. As a result of the in- 
crease in the top marginal tax rate for 
individuals (39.6 percent) now exceeding 


CRASH I 


If you need to know if an injury was 

proximately caused by a car crash, 

then you need to know how and why 

the injury occurred... 

CONTENTS: 

¢ Acrash course on car crash 

¢ Vehicles, victims and velocities 

¢ How we break and tear the stuff we 
are made of 

¢ Wherein we define describe, and 
damage muscles, bones and joints 


A Primer For Anyone Who Cares About People in Cars 
by Alvin S. Hyde, Ph.D., M.D. 


Hardbound edition, 8"x 10”, 270 pages and 52 illustrations. 


the top corporate tax rate (35 percent), the 
benefit of electing S status must be carefully 
examined. 

23 Estimated taxes for individuals are 
analogous to withholding taxes for corpora- 
tions. 

24 In addition, sole proprietors and part- 
ners must file Schedule SE (Self-Employ- 
ment Tax) with their individual tax returns. 

25 For a good discussion on the reporting 
of S corporation income, see Starr, 731 T.M., 
S Corporations: Operations, p. A-42-43. 

26 Pub. L. No. 97-248. 

27 T.R.C. §105. Self-employed individuals 
are allowed to deduct 25 percent of the 
amount paid for health insurance costs 
prior to December 31, 1993, in order to 
minimize the difference for noncorporate 
taxpayers. I.R.C. §162(1), as extended by 
the Omnibus Budget Reconciliation Act of 
1993. 

28 [.R.C. §125. 

29 T.R.C. §162. 

30 T.R.C. §79. 

31 In this regard, The Florida Bar’s new 
Handbook on Lawyer Advertising and So- 
licitation (March 1993), prepared by the 
Standing Committee on Advertising, pro- 
vides a wealth of information to help ensure 
your advertising is in compliance with the 
Rules of Professional Conduct. 

82 Practitioners should be aware that the 
Omnibus Budget Reconciliation Act of 1993 
reduced the tax deduction for meals and 
entertainment expenses from 80 percent to 
50 percent. 


NJURIES: 


* Crash injuries of the extremities 

* Crash injuries of the abdomen 

¢ Crash injuries of the chest 

* Crash injuries of the head, the face 
and the brain within 

* The spine 

* Seat belts and other restraints: 
what they can do; what they cannot 
do; how they help and how they hurt 

* Patterns of injury in frontal, lateral, 
rear and rollover crashes 
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PUTTING THE FAMILY BACK IN 
FamiLty LAw PRACTICE: 


THE SMALL FIRM OR SOLO PRACTITIONER 


by Richard D. West 


ichard Custureri had a dream that he turned 

into a reality when he opened his matrimo- 

nial practice in Ocala. This dream took one 

more step forward when he built his own 
building. Both his practice and his building were designed 
and tailored exclusively for the practice of family law as 
it should be practiced. 

Rick designed his practice and his building in order to 
provide efficient and reasonably priced quality legal 
services to litigants who found themselves involved in 
divorce cases. He did this by training a staff which relied 
heavily on the use of qualified paralegals to provide legal 
services to his clients. He put in place effective systems 
so that the work was handled efficiently and expedi- 
tiously. 

His building is the physical embodiment of his method 
of practice. The Custureri Family Law Center sits directly 
across the street from an elementary and middle school. 
When you enter the waiting room, one of the first things 
you see is a small waiting room designed specifically for 
children. This waiting room adjoins the reception area so 
that while the parents are discussing their marital 
difficulties with the attorneys or paralegals, the children 
are not forced to be made a part of this process or left 
unattended. Rick forcefully believed that children should 
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be shielded from the divorce process as much as possible. 
He felt it was incumbent upon both the parents, the 
attorneys, and the court system to do so. 

The rest of the building is designed so that all client- 
related activities take place on the perimeter of the 
building. Attorneys’ offices, conference rooms, and meet- 
ing rooms are all on the perimeter with windows to the 
outside world. The central part of the building is the true 
work area. Rick designed the building so that clients 
would never need to pass through this space. This area 
is the nerve center of his practice. It houses three 
paralegals, a legal secretary, the computers, case files, 
copy machine, fax machine, and other technology that 
facilitated the practice. 

At the very center of this work area, as you might find 
in a house, is the kitchen. I am not talking about the 
small kitchen with a microwave oven and a wet bar sink 
that you find in some offices. I am talking about a kitchen 
that you find in a small home or large apartment, fully 
equipped and comfortable. The kitchen played an impor- 
tant role in Rick’s concept of family. Not necessarily the 
family of his clients but the family of his office. Twice a 
week, Rick would have lunches brought in and the entire 
staff would meet and eat together to discuss progress, 
office politics, and long range planning. 


a 


This concept of the office family was 
not limited merely to the kitchen. A 
separate room in the building is de- 
signed and set aside specifically for 
the children of employees of his prac- 
tice to come after school, equipped with 
books, video games, television sets, and 
other activities so that employees would 
not need to put their children into 
after-school care but could have them 
close by. This room is also for children 
who are sick or otherwise unable 
to attend school. 

Nor did the concept of an office 
family end here. Twice each year Rick 
would take his entire office staff on 
vacations. One vacation was for the 
adults only and the second was for the 
entire families. Promoting this type of 
atmosphere was not only in his long- 
term, best interest, and his employees’ 
long-term, best interests, but ultimately 
this affected the clients’ long-term, best 
interests. 

His plans for the future included 
adding additional lawyers and chang- 
ing the working hours of the lawyers 
who did practice with him so that he 
was able to provide clients after-hours 
appointments or weekend hours. How- 
ever, no lawyer working there would 
actually have to work more than four 
days per week. This concept was de- 
signed to provide the attorneys and the 
office staff adequate time to spend with 


their own families. 
maximize the efficiency of 
Rick’s own file handling pro- 
cedures. His staff consisted of Rick 
himself, one associate, Darlene Dunn, 
two paralegals who worked directly 
with Rick, Debbie Clark and Linda 
Wheeler, one who worked with the 
associate, Debbie Kochman, one legal 
secretary, Helen Kennedy, and a recep- 
tionist, Kelly Specht. 
Rick handled approximately 400 files 
a year. One might ask how this is 
possible. How do you provide quality 
legal services in that kind of volume? 
Only the efficiency of his system and 
his staff, and his own work ethic al- 
lowed this. Rick did not use standard 
legal files as we know them; he used 
three-ring binders. A three-ring binder 
was given to the client at the initial 
interview. At this time the binder had 
in it the necessary dividers that Rick 
used, ruled notebook paper at the end, 
client information sheet for the client 


he building was designed to 


to fill out, and the necessary Bar pam- 
phlets that were appropriate to the 
client’s case. After the client filled out 
the information sheet and Rick con- 
ducted the interview, he would make 
the notes right in the client notebook 
at that time. This was part of the 
foundation of his efficiency. Any con- 
tact that occurred between the parale- 
gals and the client or Rick and the 
client were memorialized in the note- 
book. This cut down on the necessity 
of transferring notes from legal pads 
into the client files. An additional bene- 
fit was that notebook paper is much 
less expensive than legal pads. 

As I earlier mentioned, Rick had two 
paralegals working for him. The par- 


Rick Custureri 
designed his 
marital and family 
law practice to 
provide efficient, 
reasonably priced, 
quality legal 
services to 
his clients 
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alegals were assigned to cases on an 
odd and even basis to keep the number 
of case files similar for each paralegal. 
The clients’ three-ring notebooks were 
color coded, that is all blue notebooks 
would belong to one paralegal and all 
black notebooks would belong to the 
other. Darlene Dunn’s and Debbie Koch- 
man’s notebooks were red. At any given 
time Rick would know which paralegal 
was in charge of the case he had in his 
hands. 

The next question that would arise 
upon reading the foregoing is how can 
one legal secretary manage the work of 
two lawyers handling 400 files per 
year. The answer is, the legal secretary 


didn’t do it, the paralegals did. The 
legal secretary’s primary function was 
handling initial contact with potential 
clients and centralized scheduling for 
the entire office. All document prepara- 
tion was handled by the paralegal in 
charge of the case under Rick’s or 
Darlene’s supervision. This obviously 
involved heavy reliance upon forms 
that Rick had developed and used in 


his own practice. 
i Rick’s system of three-ring note- 
books. Not only am I amazed in 

the improvement and efficiency of my 
own work, but my office staff is de- 


have adopted in my own practice 
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lighted with the simplification it has 
made in the way that they deal with 
the files. 

The other major advantage that keep- 
ing client files in three-ring binders 
has is that it does away with the filing 
cabinets. Each paralegal’s office cubi- 
cal is equipped with built-in book cases 
where their case files are housed. This 
cuts down on the running around the 
office trying to find a file as well as the 
cost and additional space necessary for 


filing cabinets. When a client file is 
ultimately closed, the contents of the 
three-ring notebook are removed from 
the binder and placed into a plain 
manila folder for long-term storage. 
The three-ring binder is then reused. 
To steal a phrase from Stephen 
Covey, Rick was able to provide value- 
based leadership both to his own office 
staff and to his clients. The values that 
Rick felt were important in properly 
handling a matrimonial case and a 


matrimonial practice were clear to eve- 
rybody who came in contact with him. 
His clients were assured they were 
being handled by an attorney who 
truly cared about the outcome of their 
cases and that the case would be han- 
dled in an efficient and cost-effective 
manner. To his staff, he showed that 
he cared, respected, and listened to the 
people who worked for him, and relied 
upon them not only for their own 
future development but also for the 


success of his practice. By integrating 
4 these values or ideas with sound and 
efficient office management procedure, 
Rick was able to accomplish his goals. 

However, while Rick lived to see his 
dream become a reality, he died of a 
heart attack at age 35 shortly thereaf- 
ter. Rick was the one originally asked 
to write about kis concept and building 
for this special issue. His article was 
never written. I hope I have given you 
a sense of his dream: to put the family 
back into family law practice. I know 
the entire Family Law Section misses 
Rick and hopes that the sharing of this 
article will be an inspiration to others 
to try new and innovative ideas.J 
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New Perspectives On Real Estate Practice #25: 


Self-control. 


A lot of discussion has taken place lately about the legal 
profession’s tarnished image. At the core is whether society or the 
legal profession is responsible for the public’s deteriorating opinion of 
lawyers in general. 

Should all the blame rest with society? Why not? Society may 
often voice the point of view that attorneys should seek truth and 
justice above all, but when presented as individuals with the prospects 
of winning big through litigation, this same society invariably insists 
upon winning at all costs. And lawyers, after all, merely reflect the 
will of the people they represent, don’t they? Should there ever be any 
doubts about the nature of society’s will, we need only harken back to 
the infamous “era of wretched excess,” the “me” decade, the 1980s. 
That was the decade when the national debt tripled, greed was good, 
and white-collar criminals became multimillionaires. 

Should the blame rest squarely with the legal profession? 
Some have said that the sheer number of lawyers out there has 
brought about America’s sue-instead-of-settle mentality. We disagree 
with that notion, but must admit that there is little doubt some lawyers 
have capitalized upon society’s bent toward greed and vindictiveness. 
A glance at the proliferation and nature of lawyer television advertising 
attests to the lengths some attorneys will go to make money. 

So, whom shall we blame for the legal profession’s image 
problem? 

Playing the blame game will do little to curtail the worsening 
image of lawyers. But here’s what will. Self-control. Could it be that 
some of our behaviors are the very causes of the tarnished image we 
complain of? We must start taking command of the only elements 
over which we, as attorneys, have complete authority. And those are 
how we behave, and the way in which we conduct our practices. 

You just might be amazed by what can be achieved with a 
little self-control. 


Richard D. West is a sole practition- 
er in Orlando whose practice is lim- 
ited to marital and family law. He 
is board certified by the state Bar 
and a fellow in the American Aca- 
demy of Matrimonial Lawyers. Mr. 
West serves on the executive council 
of the Family Law Section of The 
Florida Bar, is a certified mediator, 


NEES of Information and a frequent author and lecturer 
Fie; of Service in the field of marital and family 
of Innovation law. 


This column is submitted on be- 
half of the Family Law Section, 
Nancy S. Palmer, chair, and Renee 
Goldenberg and William Palmer, edi- 
tors. 


For a copy of The Fund’s position paper on lawyer image, write: 
Attorneys’ Title Insurance Fund, Inc. 
Attention: Marketing Services 
P.O. Box 628600 
Orlando, FL 32862-8600 
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The Florida Bar 
1994 Midyear Meeting & Expo 


January 12-15, Hilton, Walt Disney World Village 


invites YOU to meet with 
the following providers of products and services 
to enhance your practice. 


ADC Legal Systems, Inc. 

Orlando, Florida 

(407)843-8992 

Provides a fully integrated time billing and litiga- 
tion case management software applications. 


Barrister Information Systems 
Corporation 

Buffalo, New York 

(716)845-5010 

Provides Javelan which is the only comprehensive 
financial management system with a true Micro- 
soft® Windows graphical user interface that runs 
on your PC network. 


Benedict Engineering Company, Inc. 
Tallahassee, Florida 

(904)576-1176 

Provides nationwide accident reconstruction, engi- 
neering consulting services and expert witnesses 
in vehicular, industrial, product liability, slip/trip 
and fall, electrical materials, aeronautical, marine 
and medical illustrations and graphics for litiga- 
tion. 


Cheryl Berk & Associates, Inc. 
Coconut Grove, Florida 

(305)448-7661 

Provides fraud examiner, litigation consultants spe- 
cializing in the investigation and analysis of bank- 
ing and financial fraud, civil forfeiture defense, 
money laundering techniques, asset recovery and 
research. 


Corporation Information Services 
Tallahassee, Florida 

(904)222-9171 

Provides UCC services; incorporating/qualifying 
services and registered agent services in all 50 
states; courthouse searches; and provides any docu- 
ment of public record. 


D&S Butterworth Publishers 
Clearwater, Florida 

(800)282-8118 

Provides the Florida Practice Manuals which are 
easy to use and always up to date. 


Encyclopaedia Britannica North 
America 

Chicago, Illinois 

(312)347-7342 

Provides the New Encyclopaedia Britannica, Great 
Books of the Western World plus a complete line 
of educational accessories. 


Genetic Design, Inc. 

Greensboro, North Carolina 

(800)247-9540 

Provides specialized paternity testing as well as 
bone marrow tissue typing and forensic testing. 
Genetic Design is the world’s largest paternity lab 
with personalized, confidential services. 


Lawyers Cooperative Publishing 
Stamford, Connecticut 

(203)325-5214 

Provides a wide range of legal information prod- 
ucts, two of which are Florida Jur and CD-ROM. 


Professional Liability Underwriting 
Services, Inc. 

Tampa, Florida 33607 

(813)287-0086 

Provides professional liability insurance. 


Federal Criminal Law Center 

Atlanta, Georgia 

(404)874-9553 

Federal Sentencing Guideline Mitigation Special- 
ists and Consultants providing services in plea, 
sentencing appellate and post-conviction law. 


Display Systems, Inc. 


Okeechobee, Florida 


(813)763-5555 


Provides the most popular real estate laser soft- 
ware of its kind and also offers software for pro- 
bate, guardianship, tax and family law. 
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rks and USCS is a trademark of Lawyers Cooperati 
wos ALR and LawDesk are registered trade: 


Trying to crack a case 
in Florida without 
Lawyers Cooperative Publishing 
makes about as much sense. 


Only Lawyers Cooperative Publishing gives you the 
tools you need for faster, more thorough legal research. 


Next to LCP, other Florida legal resources just aren’t what they’re 
cracked up to be. Only LCP provides a complete and integrated 
system of skillfully cross-referenced resources that gives you more thor- 
ough answers, in less time. . 

In addition to Flori-fa Jur, with a renowned A to Z analysis of the 
law, we can now offer you Florida cases, statutes, rules and administra- 
tive codes, as well as such key national and federal resources as ALR® 
and USCS™, on LawDesk®, our innovative CD-ROM format. And 
because they’re all integrated, you can start your research anywhere 
you choose, and find references to further coverage of your issue in 
other resources in our comprehensive system. 

Any wonder the competition is a little steamed? To break through 


a case in Florida, only Lawyers 


Cooperative Publishing 
has the right tools. To 
get your hands on 
them, call us today, 
at 1-800-762-5272 
ext.4313. 


Lawyers Coope rative Publishing 


More Power re Your Florida Practice. 
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AUTOMATION 


THE GREAT EQUALIZER 


by Terri Olson 


hose in small firms or who practice on their 
own may feel hopelessly shackled by the lack 
of “big money” they can put into projects or 
cases. They may feel that their destiny lies in 
little cases and, if they’re lucky, a growing reputation for 
“personal” service. How does the small firm practitioner 
deal with the truly big case (or the one that starts out 
small and mushrooms)? 

The proper use of computer technology can level the 
differences between the small firm practitioner with few 
staff resources and the megafirm associate with multiple 
secretaries and paralegals at his or her beck and call. 
While it is no guarantee of success, attorneys across the 
country are reporting being able to take on more and 
more cases without going under and, best of all, being 
able to accept the “big one,” all through the judicious use 
of technology. This article will attempt to highlight some 
potential uses of technology that may most benefit those 
in small firms or those with limited budgets. 

Before computer technology can be used, it must be 
purchased. Imprudent decision making regarding auto- 
mation is by no means confined to the small firm, but 
there are critical areas where small firms have consistent 
difficulty in playing the automation game. The following 
list, while not exhaustive, demonstrates some of the pits 
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into which a smaller firm, usually one with limited 
financial resources and technical ability among its staff, 
can fall. 

1. Buying software and hardware designed for 
larger firms. Small firms are particularly susceptible to 
being misled by poorly informed or outright dishonest 
salespeople. In a larger firm, there is generally a person 
or even a committee knowledgeable on automation issues, 
while in smaller firms, especially those just moving 
toward automation, there may be no one at all who has 
ever owned even a home computer. When this is combined 
with the undoubted fact that few computer dealers have 
extended experience with law firms, the results can be 
disastrous. A company may sell a UNIX-based network 
with a $12,000 accounting package to a 19-attorney firm 
and then turn around and try to sell the identical set-up 
to a sole practitioner. 

If you and your firm are not computer literate, the only 
way you can really protect yourself is by going with an 
experienced law office automation consultant. The hourly 
fees you pay to this person for advice will be 
small compared to the amount you can save by being 
referred to the most appropriate software and hardware 
configurations. For example, time and billing software 
for attorneys ranges in price from $100 to over $20,000. 
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any general consultants 
are only aware of two or 
three of these programs, 
usually those in the $1,500-$2,000 
range. If a law office automation con- 
sultant can refer you to a program 
suitable for your firm in the $300-$500 
range (and there are many out there), 
you’ve probably more than paid for 
consultation. 

2. Failing to consider cost- 
effectiveness as opposed to bottom- 
line price. Because computer equip- 
ment can be a significant outlay of 
precious cash, small firms sometimes 
fixate on the bottom-line cost of the 
hardware or software instead of the 
benefits the firm would reap from its 
use. For example, a litigation support 
program may cost $900, but using it 
might also keep the firm from having 
to hire an additional legal assistant. 
While it’s true that if you just don’t 
have that $900, you don’t have it, your 
firm should at least be considering 
costs in terms of the long-term benefit 
and not the immediate outlay. 

3. Doing too little too late. It is 
difficult sometimes even under the best 
of circumstances for a firm with limited 
staff and resources to compete effec- 
tively with a much larger firm. Instead 
of investigating the ways in which 
technology might be able to improve 
productivity, the small firm often 
chooses to focus on what’s on the plate 
right now, vowing to research the issue 
when things are a little less hectic. Of 
course, that time never comes. 

But a small firm simply cannot afford 
to ignore developments that might 
streamline the practice and speed up 
delivery of services. An office that is 
still bumping along using computers 
solely for basic word processing is going 
to fall rapidly behind more forward- 
thinking and faster-moving firms with 
automated litigation support and calen- 
daring, and on-line legal research. 

4. Failing to budget computer 
upgrades and repair. Large law firms 
are certainly guilty of this as well, but 
they are more likely to have outside 
accountants who understand deprecia- 
tion and who are used to budgeting for 
equipment outlay. In small firms, what 
frequently happens is that repairs are 
treated as unforeseen crises instead of 
budgeted maintenance, and upgrades 
are occasioned by the realization that 
no one services this type of machine 
any more, and they couldn’t get it 


An office that is still 
bumping along 
using computers 
solely for basic word 
processing is going 
to fall rapidly 
behind 


repaired even if they wanted to. So 
about every seven years, the firm un- 
dergoes a massive upheaval as all the 
equipment is thrown out and everyone 
is forced to learn a new system. 

Ideally, money for automation re- 
pair, maintenance, upgrading, and train- 
ing should be part of the firm’s yearly 
budget. A designated employee, prefer- 
ably an attorney, should make an effort 
to keep well enough abreast of current 
technology to be able to point to new 
developments that might be useful for 
the firm and recommend enhancements 
as needed. In addition, firms should 
devote considerably more effort than 
they currently do in -eeing to it that 
the staff—including attorneys—is 
trained on the full use of all equipment. 

5. Buying too much network. Oc- 
casionally, a small firm will have very 
sophisticated networking needs: many 
support staff who are constantly ac- 
cessing the same types of documents; 
attorneys and secretaries who all want 
simultaneous access to billing and dock- 
eting functions; massive document pro- 
duction requiring high-powered print 
queuing and distribution. But this is 
usually not the case, and the firm may 
simply need to share printers and com- 
mon files, and send files for review and 
revision back and forth. 

If the latter holds true for your firm, 
then consider going with a lower-cost 
peer-to-peer networking solution such 
as LanTastic or Windows for 
Workgroups. Small law firms frequently 
are talked into paying a staggering 
sum for the sophisticated networks, 
when all the attorneys really wanted 
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to do was let the secretaries share a 
printer. 

A peer-to-peer network is so called 
because all computers on it can act as 
equals; there is no dedicated “server” 
to control network activities and to 
store all network files. Peer-to-peer 
networks, in addition to not requiring 
an additional computer to act as a 
server, are less expensive, easier to 
install, and easier to maintain. This 
last item should be of more concern to 
small firms than it usually is. You may 
have to hire additional technical staff 
to support a client-server network such 
as Novell; this is not generally neces- 
sary with a peer-to-peer network. 

With the above caveats in mind, let 
us look at some specific examples of how 
small firms can increase their produc- 
tivity through computer technology. 


Docket/Calendaring Software 

Automating your docket is one of the 
single most helpful things you can do 
with a computer. Any good docket 
control program has features that not 
even the most sophisticated manual 
tickler system can duplicate—like auto- 
matically plugging in multiple remind- 
ers, searching through notes and case 
information for names, providing daily, 
weekly, or monthly views of the calen- 
dar, searching for free blocks of time 
for appointments, and the list goes on. 
In fact, automated docket control is so 
effective at controlling the risk of missed 
deadlines that many malpractice insur- 
ance carriers will offer a substantial 
discount if the insured firm has com- 
puterized docketing in place. And even 
better news is that these programs are 
generally quite reasonably priced. 
Prices range from $60 up to several 
thousand for docketing software de- 
signed specifically for law firms, but 
several excellent programs are in the 
$100-$300 range. 

Attorneys who need only a simple 
program to track appointments and 
reminders should not have to pay any 
more than $80 for such a program, yet 
only about one third of all firms have 
an automated calendar. 


Billing Software as a 
Management Tool 

Software to track attorney time and 
produce invoices has been around for a 
long time now, with about 70 percent 
of firms automating this in one way or 
another. But because small firms may 


have a limited number of open cases, 
practitioners sometimes deny the util- 
ity of time and billing program in their 
practices. According to them, the secre- 
tary can draft a bill quickly and easily 
in the word processing program, and 
the hours can be totalled from the 
timeslip on a desk calculator. While 
this may be true, that sort of analysis 
overlooks the many other benefits a 
good time and billing system can pro- 


vide. 
A more than print bills. Some 
standard features on low-cost 

systems include: tracking both billable 
and nonbillable hours and reporting 
on each by attorney, date range, type 
of case, client, etc.; producing a wide 
range of management reports that de- 
tail how much time was spent and how 
much income was received for specific 
types of work the firm does, or for 
specific attorneys, or for particular 
times of the year; printing completely 
customized bills that can be tailored to 
the individual situation or client; gen- 


good program will do much 


erating past due notices, assessing in- 


terest on late payments, and tracking 
client payment history. 

In short, a well-chosen time and 
billing system can act as administra- 
tor, bookkeeper, or collections man- 
ager, which most small firms cannot 
afford. Several excellent programs are 
in the $100-$250 range. An integrated 
system that will handle time and bill- 
ing, trust accounting, and general 
ledger can be had for around $300. If 
you practice in a firm with five or fewer 
timekeepers, you should not need to 
pay over $500 for a time and billing 
system unless you have unique needs 


office equipment quality. 


You may be liable to save 
up to 30% on Xerox equipment. 


As an ABA member, you can save up to 30% when you lease 
or buy Xerox office equipment. This savings precedent includes 
copiers, faxes, even publishing systems. Plus, all equipment comes 
with the Xerox Total Satisfaction Guarantee. And Xerox has 
won numerous awards from Buyers Laboratory, Inc., the 
internationally recognized testing organization that evaluates 


not addressed by the majority of pro- 
grams on the market. 


Litigation Support 

“Litigation support software” is an 
extremely broad term referring to soft- 
ware that assists in managing the 
documents, and hence, the information, 
in a case. It may allow the user to scan 
in the full text of documents, whether 
graphic or text, for later searching, or 
it may abstract the information from 
each document in a database format. 
Some programs that work admirably 
for litigation support purposes were not 
designed for law office use at all. 

Litigation support software is not 
necessarily only for the “big guys”—the 
advantages of using software that can 
search rapidly across files, directories, 
or drives for information and report on 
findings extend to the small firm and 
solo as well. The need for litigation 
support software is based not on the 
size of the firm, but the size of the case. 
Information management in a docu- 
ment-intensive case can be exhausting 
and time-consuming: How do we find 
the admission of partial liability that 
was made in one of these depositions, 
sometime, by somebody? Where is the 
name of the expert who will be appear- 
ing to testify so we can research his 
credentials? How many of the docu- 
ments in Box C discuss the events of 
March 3, 1993? 

Software designed specifically for law 
firms in this category is generally rather 
expensive—$800 and up. For this price, 
the user gets a “hybrid” database capa- 
ble both of searching across vast quan- 
tities of data and indexing and ab- 
stracting information that categorizes 
the data. For $200-$300, however, at- 


Xerox 


The Document Company 


©1993 by Xerox Corporation. Xerox® and The Document Company® are trademarks of Xerox Corporation. 


torneys can buy very competent search 
software designed for the general mar- 
ket. While not providing the bells and 
whistles found in software designed for 
attorneys, these programs allow the 
user to rapidly search large amounts 
of information with specific, logic-based 
queries. 

Several companies also allow their 
litigation support software to be dis- 
tributed at no charge to law firms that 
agree to buy transcript disks only from 
court reporters affiliated with these 
companies. The per-disk charge is con- 
siderably higher than it would be for 
an ASCII disk, but the savings can be 
considerable for the occasional user. 


Word Processing 

Although nearly all law firms are 
computerized to the extent that there’s 
a copy of WordPerfect (or something 
similar) on the secretary’s desk, all too 
often that keyboard might as well be a 
typewriter. The secretary types corre- 
spondence and prints it out. Most sup- 
port staff (in firms of all sizes) are 
woefully undertrained on their word 
processing software, usually because 
the attorneys refuse to pay for that 
training or allow them time off to take 
classes. In a small firm with limited 
staff, this waste of resources can have 
serious financial repercussions. Sophis- 
ticated word processing software now 
offers such varied features as : 


¢ The ability to automate document 
production by merging names, ad- 
dresses, and other information with 
boilerplate documents (and these lists 
can frequently come from your time 
and billing or docketing software) 

¢ The ability to pop in frequently 


So witness savings of up to 30% on Xerox equipment and 
improve your legal document productivity. Just call 
1-800-ASK-XEROX (275-9376), ext. LAW, or your local Xerox 
representative. And check out the evidence yourself. 
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used language in contracts, letter clos- 
ings, pleadings, etc., through the use 
of macros 

¢ The ability to develop an index, 
collapsible outline, footnotes, or table 
of contents for a document 

¢ Built-in spell checkers, thesauri, 
grammar checkers, table generators, 
and spreadsheets 

¢ Sophisticated graphics and desk- 
top publishing capabilities 

of all these features can 


A save hours of time each day. 


And no one should have to tell attor- 
neys that time equals money. 


firm that takes advantage 


Electronic Mail 

If your office is networked and the 
attorneys have computers on their 
desks, then you should be using elec- 
tronic mail. Electronic mail, when used 
correctly, has substantial advantages 
over other message delivery systems 
like Post-Its or the telephone. For one 
thing, messages don’t get lost, shuffled 
under other important papers, or read 
by prying eyes. For another, messages 
that need to go to several parties can 


be easily sent with only one command. 
For example, if all four attorneys are 
delinquent in turning in their time- 
slips, the bookkeeper doesn’t have to 
send four separate messages or make 
four telephone calls, only one E-mail 
message. Incoming messages can be 
stored, sorted, annotated, routed, or 
incorporated into other documents far 
more easily than can be managed by 
even the most sophisticated phone voice 
mail (and voice mail can’t attach a 
document to a message for review). In 
addition, E-mail affords a way to make 
those unavoidable emergency interrup- 
tions less intrusive and less likely to 
compromise client confidentiality. An 
attorney in conference can be “beeped” 
with an emergency message that pops 
up on the screen, and type a quick reply 
to the client that cannot be heard by 
anyone in the room. E-mail also serves 
as a way to alert the attorney with a 
busy telephone line that an important 
message or call has come in. 


Fax/Modems 

Lawyers have more fax machines 
than they have laser printers or com- 
puters. Over 90 percent of firms have 
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Productivity improvment planning 
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REDUCE COMPUTER 
COsTS 


Our Legal Technology Consultants Provide Solutions 
Too many law firms have turned to automation only to find out they 
made expensive mistakes and costs are out of control. Regardless of 
your size or type of practice, our independent consulting staff will 
help you reduce automation costs. We work exclusively with the 
legal profession and are free from any conflict of interest. Years of 
legal consulting experience enable us to meet your specific needs. 
Our services save you money and will produce positive results in the 
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at least one fax station whirring in the 
corner. But fax machines are expensive 
and offer no means to direct confiden- 
tial material to only one intended 
viewer—anyone in your office can pick 
up any fax. An elegant and inexpensive 
solution to this is the fax/modem, a 
modem (enabling communication be- 
tween two computers) with built-in fax 
capabilities. Installed in a spare expan- 
sion slot or simply plugged into a serial 
port, the fax/modem can offer send/ 
receive fax capabilities and the ability 
to transmit documents back and forth 
in computer-readable form at a rate of 
14,400 bits per second for $200 or so. 

There are many advantages to using 
a fax/modem instead of the traditional 
fax. For one thing, the latest versions 
of high-end word processing software 
can now fax a document directly from 
the program (provided a fax/modem is 
installed, of course) as simply as print- 
ing it. For another, “junk faxes” can be 
deleted on receipt with the press of a 
button, since the incoming fax is stored 
on the computer and only printed out 
if desired. And last, a person who does 
not have access to the computer con- 
nected to the fax/modem can’t look at 
the faxes, so it is easier to preserve 
confidentiality. 


Research Tools 

Many small firms do not use on-line 
research at all, because of the cost. 
Those who would like the research 
flexibility given by access to LEXIS or 
WESTLAW may want to consider pur- 
chasing a CD-ROM library with Florida 
caselaw or other frequently referenced 
material on it. Pricing for this enhance- 
ment does vary enormously depending 
on the publisher. Some material, like 
the Florida Statutes and various rules 
of procedures, is very affordably priced 
at $200 or less. Other materials, usu- 
ally materials previously available only 
by subscription to one of the large legal 
publishing firms, can be quite expen- 
sive—$2,000 or more. But if the firm 
would need to have the material in 
hard copy anyway, then the real issue 
becomes deciding whether the hard 
copy version can or should replace the 
electronic one. With most CD-ROM 
libraries, searching is faster, simpler, 
and produces better results than the 
corresponding manual search. Those 
cramped for space may also consider 
the advantages of a library on one to 
three small disks versus one in several 
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hundred volumes that fills an entire 
room. 

CD-ROM drives are available for as 
little as $250. Don’t buy these drives; 
they are not fast enough for serious 
professional applications. An adequate 
drive for use with research tools will 
cost from $600 on up. The good news 
is that you don’t have to be a hardware 
expert to get a good quality CD-ROM 
drive—usually, the publisher of the 
CD-ROM titles you buy will either 
recommend a drive or bundle one with 
the disks as a “package deal.” You 
should pay attention to the publishers’ 
recommendations. They know that if 
the product performs poorly, you will 
blame them and not the $200 clearance 
catalog drive you bought. Therefore, 
they have a strong interest in making 
sure that you have the appropriate 
hardware to run their offerings. 

] $2,000-$3,000 CD-ROM library, 

your option need not be continu- 
ing to research manually. LEXIS, in 
conjunction with ABA/net, is offering 
access to state-specific materials for a 
reasonable flat fee per month. In the 
long run, this fee of $85 per month plus 
ABA/net charges will exceed the price 
of the CD-ROM material, but that 
point would not be reached for several 
years. 

In conclusion, what specific programs 
can the small firm practitioner make 
best use of? There’s no one best answer, 
as small firms vary in nature from 
shoestring to well-heeled and from low- 
volume to high-volume. Let’s take a 
couple of typical types of small firm 
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practitioners and see what might be 
helpful for them. 

1) I'm just out of law school and I 
have a million debts and no clients. 
What can I possibly afford that might 
help me? 

Docketing/calendaring software: 
Ticklex, from Integra Computing ($60) 
or CalendarCreatorPlus (about $40 mail- 
order) 

¢ Time and billing: Billpower, from 
Integra Computing ($100) or Quick- 
books, from Intuit (about $85 mail- 
order) 

¢ Accounting: Quicken, from Intuit 
(around $45 mail-order) 

¢ Litigation support: Ask for infor- 
mation always to be given to you on 
disk. Use the Search and Document 
Management features of WordPerfect 
(or whatever word processing software 
you use). 

2) I’ve got some money, but not much, 
and really, I don’t need anything that 
sophisticated. What are some programs 
that might help my practice without 
costing me an arm and a leg? 

(In addition to those mentioned 


above) 

* Docket/calendaring software: 
WordPerfect Office 4.0 (about $100 per 
workstation) 

¢ Time and billing: TimeSlips, from 
TimeSlips Corp. (around $190) or 
PCLaw Jr., from Alumni Computer 
Group ($295 including general ledger 
and trust accounting) 

¢ Accounting: PCLaw Jr., (see above) 
or Peachtree Accounting ($70-$170, de- 
pending on features) 

¢ Litigation support: AskSam 
(around $210) or FolioViews (around 
$350) 

3) Just because this is a small firm 
doesn’t mean we don’t have lots of cases. 
I want features (but naturally I don’t 
want to spend any more than I have 
to). 

(In addition to those mentioned 
above) 

¢ Docket/calendaring software: 
Abacus Law ($399) 

¢ Time and billing: Dapix ($350 non- 
networked), TABS III Jr. ($495) 

¢ Litigation support: Summation II 
($795), InMagic ($1,400) 9 
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YOUR SMALL 
PREPAID FOUNDATION 


by Ronald P. Glantz 


racticing law has developed into a competi- 

tive enterprise. Maintaining your client base 

and generating a steady volume of business 

is something of a preoccupation for all of us 
who have not yet won the lottery or otherwise possess 
independent wealth. 

Small firms and solo practitioners are particularly 
sensitive to the concern of where the next month’s rent 
check is likely to come from. To a lawyer looking for 
business, the idea of someone else signing up thousands 
of clients which will generate additional revenue for the 
firm is of particular interest. 

One area of practice to explore as a means to generate 
clients and revenue is group and prepaid legal services. 
Group legal services are defined as: “A plan by which legal 
services are rendered to individual members of a group 
identifiable in terms of some common interest.” Prepaid 
legal services are defined as: “A plan in which the cost of 
the services are prepaid by the group member or by some 
other person or organization in the member’s behalf.” 

Group legal services and prepaid legal services which I 
will refer to as “legal services plans” provide a means for 
many middle-income Americans to obtain access to the 
legal system. According to the National Resource Center 
for Consumers of Legal Services, 71 million Americans, 
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or 28 percent of the population are covered by legal 
services plans. Nonetheless, many people who are not 
covered are unaware that plans exist. 


How It Works 

Legal services plans work much like prepaid dental or 
medical plans. Many are offered as part of an employee 
assistance plan and may be funded by employer, em- 
ployee, or some combination of the two. Others are offered 
through credit cards or charge plans such as Visa, 
American Express, and Montgomery Ward, and others 
are offered as a benefit of union membership. 

One of the most common opportunities for the small 
firm or solo practitioner to participate in a legal services 
plan is as a “panel” attorney, also referred to as a 
“referral” attorney. Referral attorneys are under contract 
to provide specified services to plan members that are 
referred to the attorney by a large legal services plan 
corporation that falls under the regulation of the Depart- 
ment of Insurance in Florida. There are currently 15 
corporations licensed by the Department of Insurance to 
sell legal services. Some examples are Hyatt Legal 
Services, Prudential Group Legal Services Plan, and 
Montgomery Ward’s Legal Services Plan of America. 

An attorney may contact Maritza Sanchez, staff liaison 
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to The Florida Bar Prepaid Legal Serv- 
ices Committee, (904) 561-5600, exten- 
sion 5808, for a listing of these compa- 
nies. You can write to the company 
directly to request a copy of its plan 
and an application to be on its panel 
of attorneys. Compensation is different 
for each plan, and the attorney would 
need to review each plan to determine 
which one is suitable for his or her 
particular practice. 

Another less known, but potentially 
more profitable opportunity for the 
attorney is starting one’s own Florida 
Bar-approved plan to provide services 
to a specified group. 


lorida Bar-approved plans are 
arrangements between a 
group as defined in F.S. 


§642.017(4) and an individual attorney 
or law firm in which there are no third 
party administrators. These plans are 
exempt from Department of Insurance 
regulations and are governed by Ch. 9 
of the Rules Regulating The Florida 
Bar. An individual attorney accepts 
responsibility to the Bar for the ethical 
operation of the plan and is designated 
“managing” attorney of the plan. 


Bar Plans 


Ch. 9 of the Rules Regulating The 
Florida Bar, entitled “Group and 
Prepaid Legal Services Rules,” is per- 
haps the least-known of The Florida 
Bar rules, yet the contents enable an 
attorney to significantly increase the 
client base and ultimately generate 
additional revenue. 

The requirements of Ch. 9 are not 
difficult with which to comply. The 
basic requirements stated in Rule 9-2.1 
are that a lawyer providing services in 
connection with a plan of group or 
prepaid legal services shall: 

(a) comply with the requirements of the 
Rules of Professional Conduct and the re- 
quirements of this chapter; 

(b) carry professional liability insurance 
in an amount not less than $100,000; and 

(c) waive confidentiality in grievance mat- 
ters in favor of the board, the prepaid legal 
services committee, and the plan sponsor. 

The application that is submitted to 
the Bar for approval should include a 
detailed description of the legal plan, 
the agreement between the plan ad- 
ministrator and the attorney, an esti- 
mated budget, and copies of any other 
agreements involving the attorney set- 
ting up the plan and any other entity. 
The lead attorney obviously needs to 


If you decide to 
establish a Florida 
Bar-approved Ch. 9 
plan, target groups 
of which you are a 
member as potential 

candidates for the 
plan 


operate the plan in an ethical manner 
and also needs to submit an annual 
report to The Florida Bar detailing any 
material changes in the plan, including 
termination of the plan. 

Currently there are only 40 Ch. 9 
group legal service plans that have 
been approved by The Florida Bar 
Prepaid Legal Services Committee. This 
low number is not due to stringent 
regulation, but probably due to the 
lack of awareness of group and prepaid 
plan opportunities. 

The Ch. 9 plans that operate in 
Florida provide services for such groups 
as credit unions, public employee un- 
ions, school boards, universities, and 
other groups. The essential ingredient 
that distinguishes Ch. 9 plans from 
Department of Insurance’s regulated 
plans is that the former involves a 
contract between the law firm and the 
recipients of the legal services, which 
must be an identifiable group with a 
common interest, while the latter in- 
volves a third party administrator, 
which is usually an insurance company 
that is entitled to market to the gen- 
eral public. 


Forming a Group 

If you decide to establish a Florida 
Bar-approved Ch. 9 plan, target groups 
of which you are a member as potential 
candidates for the plan. Whether it be 
your church, synagogue, athletic club, 
or chamber of commerce, all are viable 
candidates for the establishment of a 
group plan. You would need to educate 
the person who is influential enough 
within the group to effectuate the 
change necessary to accept the group 
legal services concept for its members. 
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That individual is usually the benefits 
manager or trustee. 

If the requisite interest is estab- 
lished, you would need to create a plan 
suitable for that specific group. The 
drafting of a plan is not as difficult as 
it may seem at first. The Florida Bar 
Prepaid Legal Services Committee has 
created two different model plans, 
which can be used as guides for an 
attorney who wishes to draft his or her 
own Ch. 9 plan. Both plans could be 
tailored to the specific needs of the 
attorney and the group. For instance, 
if you were to set up a plan for employ- 
ees of a taxicab company, you would 
want to make sure that the benefits 
provide coverage for traffic infractions. 
Similarly, a plan for retirees should 
include coverage for wills and estate 
planning. 


hen an attorney becomes 
involved in establishing a 
Ch. 9 plan, he or she must 


utilize skills that are not taught in law 
school. Traditionally, law students 
learn substantive and procedural areas 
of law, and not marketing skills. There 
are two good sources from which to 
obtain information in areas such as 
regulation, law office technology, mar- 
keting, and substantive areas of law 
designed specifically for the legal serv- 
ices provider: Contact the American 
Prepaid Legal Services Institute and 
The National Resource Center for the 
Consumers of Legal Services. 

The API is an American Bar Associa- 
tion-related group which provides an 
annual conference and an annual at- 
torney workshop, as well as a monthly 
newsletter. Currently, there is a low- 
cost membership for attorney provid- 
ers. The API can be contacted at 561 
N. Fairbanks Court, Chicago 60611- 
3314, telephone (312) 988-5751. The 
NRCCLS also provides an excellent 
newsletter and has a wealth of articles 
and practice tips for attorneys. That 
group can be contacted at P.O. Box 
340, Gloucester, VA 23061, telephone 
(804) 693-9330. Both organizations of- 
fer invaluable tools to be successful in 
this growing area of practice. 

The typical tasks involved in repre- 
senting clients through a group or 
prepaid plan involve basic areas of 
practice; these include intake screen- 
ing. Since most plans provide unlim- 
ited free telephone advice to members, 
they generally hire or use firms that 


ee 


have lawyers to field the calls, and 
review documents such as purchase 
and sales agreements, leases, employ- 
ment contracts, and other documents 
that clients inquire about. Lawyers 
also answer basic legal questions in 
many areas of law. When a phone call 
or a letter is required, this is usually 
provided as a free benefit. 


ther benefits fall into the 

“fee cap” area, with basic 

matters such as an uncon- 
tested divorce, a real estate closing, a 
name change, Ch. 7 bankruptcy done 
for a reduced guaranteed maximum 
fee. These charges usually run about 
75 percent of what attorneys normally 
charge. 

The third area of representation in- 
volves reduced hourly fees of anywhere 
from $59 per hour to a 25 percent 
reduction of the attorney’s normal rate, 
and reduced contingency fees—again, 
usually 25 percent below the attorney’s 
average rate. 

Other areas are usually excluded, 
such as business matters and matters 
in which the union employer or other 
plan sponsor would be a potential de- 
fendant. 

With that in mind, the attorney 
needs to utilize marketing skills in 
order to locate potential groups and 
actually have the proper meetings to 
pursue‘ the possibility of entering into 
such a relationship with the group. The 
attorney should be cautioned that many 
groups may express an outward inter- 
est in participating in such a plan; 
however, when it comes down to actu- 
ally moving forward with the plan, 
these groups are reluctant to go for- 
ward with an idea which is still viewed 
as novel. Notwithstanding the above, 
there are hundreds of groups across the 
country that participate in a legal 
services plan. 

There are actually no limitations as 
to what benefits can be provided, so 
long as the attorney understands that 
once the plan is established, the agree- 
ment to provide legal services is in 
effect a legal obligation for the attorney 
to provide the services, subject to ex- 
clusions, which are provided in the 
plan. If the attorney offers too many 
services that would not allow the law 
firm to operate at a profit by participat- 
ing in the plan, then obviously a costly 
error has been made. On the other 
hand, if the benefits are too sparse and 


the clients do not realize the perceived 
benefit of a group legal services plan, 
then participation in such a plan is 
doomed to fail. Before the sole or small 
firm practitioner undertakes the estab- 
lishment of a plan, he or she should 
talk to other attorneys who have had 
experience in managing such plans. 


Advantages of Group Plans 

In the not-so-distant past, health 
and dental insurance were novel con- 
cepts with limited member participa- 
tion. As time evolved and the concepts 
became more publicly accepted, the 
benefits became popularized and wide- 
spread. The establishment of legal serv- 
ices plans will follow the same course 
as health and dental benefits. The 
advantages for the employer, union 
official, plan administrator, and lawyer 
are: 

1) Legal benefits help to resolve em- 
ployee personal problems which de- 
tract from productivity and add to 
absenteeism. 

2) Clients perceive group legal serv- 
ices as a “high visibility” benefit for 


which they have a real need. 

3) The legal benefits are generally 
low-cost with high employee satisfac- 
tion. 

4) Attorneys benefit by increasing 
their client base without the cost of 
advertising. 

5) Attorneys are also rewarded by 
being able to assist individuals who 
could not otherwise afford their serv- 
ices and thereby increase access to the 
legal system. 

The low-cost element makes the con- 
cept extremely desirable to the organ- 
ized Bar and the judiciary, both of 
which desire to increase access to the 
legal system. Current data reveal that 
in the United States alone 130 million 
individuals do not have access to the 
legal system. With reports of an over- 
supply of attorneys in the population, 
one would wonder why more than half 
of the population is effectively pre- 
cluded from using the legal system. 

ABA studies show that most people 
fail to seek legal help because they 
think that they cannot afford an attor- 
ney, do not know how to select one, or 
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feel intimidated by the system. With 
hourly rates for attorneys reaching 
$200 and up, there is a measure of 
truth to these beliefs. Employers, in- 
surance executives, and law firms are 
beginning to recognize the benefit of 
legal services plans. 


Ethical Considerations 

An attorney cannot participate in 
any legal services plan in Florida un- 
less the plan is licensed by the Depart- 
ment of Insurance or approved by The 
Florida Bar. To do so would violate 
rules governing solicitation and fee 
splitting with a nonlawyer. When an 
individual seeks the services of an 
attorney as part of a legal services 
plan, that individual becomes the at- 
torney’s “client” in the fullest meaning 
of the term. 

Normally, attorneys are prohibited 
from soliciting business. Solicitation 


of clients has traditionally been dis- 
dained by the legal profession. When 
an attorney is setting up a Florida 
Bar-authorized group legal services plan 
pursuant to Ch. 9, the attorney actu- 
ally is engaging in permissible solicita- 
tion. The rationale is that the attorney 
is not contacting a client on a one-to- 
one basis for the purpose of legal repre- 
sentation, but rather making the 
contact with a representative of the 
group, possibly a employee benefits 
manager or union official. This 
representative would be in a fiduciary 
capacity to the group, and, therefore, 
not be subject to the potential over- 
bearing influence that an attorney 
might have over an individual in need 
of legal representation. 

Questions about the quality of the 
services provided to a client who is not 
paying the attorney’s customary fee 
continue to be raised by those unfamil- 


For a listing of companies 
licensed by the Department of Insurance 
to sell legal services, 
call Maritza Sanchez at The Florida Bar 
904/561-5600, ext. 5808 


To obtain information about regulation, 
law office technology, marketing 
and substantive areas of law designed 
specifically for legal services providers, 
write the American Prepaid Legal 
Services, 561 North Fairbanks Court, 
Chicago 60611-3314. 


For a newsletter with practice tips 
for attorneys, write The National Resource 
Center for the Consumers of Legal 
Services, P.O. Box 340, Gloucester, 
Virginia 23061. 
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iar with or in doubt about the premises 
of the legal services plan concept. An 
attorney has an obligation to represent 
all clients competently and zealously 
within the bounds of the law. This rule 
certainly applies to legal services plan 
clients. The quality of services should 
be the same as for any other client. 
An attorney who does otherwise is not 
only violating the ethics rules, but is 
doing both the client and the profession 
a disservice, and is likely not to be 
successful in the legal services plan 


arena. 
A attorney to remember is that 
while he or she may specify 
the type of legal matters the attorney 
is willing to accept, whether to accept 
an individual plan client as a client is 
not always an option. An attorney is 
not required to pursue a frivolous mat- 
ter on behalf of a plan client, but where 
the plan assures coverage for certain 
legal matters and the attorney has 
otherwise agreed to accept clients 
within the scope of that particular 
matter, the attorney may not be in the 
position to turn away a client unless 
there is a conflict of interest or the 
attorney truly does not have the time 
or expertise to devote to the client’s 
problem. In those instances, the attor- 
ney should give the plan and the client 
clear reasons for refusing the matter. 

Once a specific legal matter is under- 
taken on behalf of a plan client, the 
attorney is obligated to complete the 
matter within the terms and conditions 
of the plan, even if the plan should be 
discontinued or the attorney’s contract 
terminates. 

An attorney also should be acutely 
aware of conflict of interest situations, 
particularly the multiple representa- 
tion of clients. Most plans exclude from 
coverage matters or disputes arising 
between members of the same plan. 
In some situations, such as divorce, the 
plan benefits inure to the named plan 
member, not to the member’s spouse 
or dependents. This is not a serious 
problem with general advice and con- 
sultation, but if both clients cannot be 
represented and the interest of both 
protected, a conflict exists. Conflicts 
also may arise between plan clients 
and nonplan clients. As noted earlier, 
the attorney may be required to with- 
draw from representing either client. 
However, most plans licensed by the 


n important point for the 


Department of Insurance make provi- 
sion for alternative counsel in these 
situations. 

There may be occasions when the 
legal needs of the client go beyond the 
scope of the plan or the coverage limi- 
tations of the plan. It is advisable for 
the attorney to assure that the client 
truly understands that the services the 
attorney may provide are in addition 
to the services for which the plan is 
paying. 

While the plan client may be no 
different from an attorney’s usual gen- 
eral practice client, attorneys may find 
them less informed of their legal rights 
and needs. Most plan clients will also 
expect the attorney to be totally fa- 
miliar with the extent of coverage of 
the plan. Attorneys servicing a plan 
with specific limitations on coverage 
should take the time to ascertain a 
particular plan member’s entitlement 
to benefits. 

The average plan client is unable to 
pay the attorney’s usual fee for serv- 
ices. Even though the attorney intends 
to provide services outside the scope of 
the plan’s coverage or beyond coverage 
limitation at a reduced fee, this should 
be fully explained to the client (and 
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preferably put into writing) before the 
additional services are rendered. This 
consideration is not only important to 
the client’s satisfaction with the plan, 
the attorney personally, and the pro- 
fession generally, but it can avoid accu- 
sations of unethical conduct against 
the lawyer. 


hese admonishments also can 

be applied to costs and filing 

fees necessary in resolving a 
client’s problem. Legal services plans 
rarely cover costs, filing fees, and re- 
lated expenses, and the attorney should 
not assume that the client understands 
the difference. Most plans do a good job 
of emphasizing this fact in the plan 
literature, but the plan member may 
not fully understand what falls into 
these categories, or what the fees and 
costs can amount to. 


Keep in mind that plan members 
frequently are clients who would not 
be consulting the lawyer but for the 
opportunity specifically offered by the 
plan. The attitude of the attorney, as 
well as the quality and efficiency of the 


services and their cost to the client, 
will directly affect the client’s decision 
to continue in the plan, as well as the 
employer’s or group sponsor’s decision 
to continue with the plan. 

Questions regarding solicitation 
within the context of legal services 
plans continue to arise. As previously 
indicated, one purpose of the rules 
permitting attorneys’ participation in 
legal services plans is to create an 
exception to rules otherwise prohibit- 
ing solicitation. 


Conclusion 

It is not difficult to participate in a 
legal services plans, either as a referral 
attorney or a managing attorney of a 
Florida Bar-approved Ch. 9 plan. At 
least half of the population does not 
have adequate access to the legal sys- 
tem. By increasing awareness of legal 
services plans, a win/win opportunity 
exists for clients with legal problems 
and attorneys who wish to increase 
their client base without the associated 
costs of advertising. 
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ESTATE PLANNING FOR THE 
SOLO PRACTITIONER: 


Happens Ir I Diz 


by Laird A. Lile and John J. Grundhauser 


state planning lawyers are routinely called 

upon to assist owners of small businesses 

with the planning of their estates. While 

owners of small businesses almost universally 
provide opportunities for sophisticated estate planning 
techniques, and occasionally present delicate issues in- 
volving the winding up of the business, some of the most 
difficult and problematic situations will be presented by 
one particular kind of small business owner: a lawyer 
who is a solo practitioner. 

If you are a lawyer who is a solo practitioner, just try 
to imagine what would happen if you died tomorrow, 
particularly if you died unexpectedly at the height of your 
career. If you have litigation matters pending with 
deadlines to meet, what arrangements have you made so 
that your clients will be easily and promptly notified of 
your untimely death, and so that the courts where you 
have matters pending and your opposing counsel will 
easily be able to be contacted? If you have an office 
practice, whether as a corporate, tax, trusts and estates, 
or other specialist, or as a general practitioner, what 
arrangements have you made so that your existing clients 
and those clients you represented in the past, but cur- 


rently are doing no work for are easily notified of your 
death? 


54 THE FLORIDA BAR JOURNAL/JANUARY 1994 


More fundamentally, what arrangements have you 
made to make it possible for someone to even identify 
your clients? Would it be possible for someone to recon- 
struct your financial records and prepare final bills for 
your unbilled services? These questions and others all 
present issues which every solo practitioner should con- 
front and deal with as part of their estate plan. In fact, 
you may even have an ethical obligation to arrange for 
the smooth transition for your clients from you to succes- 
sor counsel. See Formal Opinion 92-369, Standing Com- 
mittee on Ethics and Professional Responsibility of the 
ABA; Pitulla, “Grave Responsibilities: A Solo Practi- 
tioner’s Death Shouldn’t Leave Clients in the Lurch?’ ABA 
Journal, p. 101, June 1993. 


Good General Practices Are a Must 

Lawyers should establish and adhere to good general 
office practices as part of their legal practice, irrespective 
of estate planning issues. The professional life of a lawyer 
can be stressful enough without the added stress of having 
to deal with an unorganized work environment. A lawyer 
who is a solo practitioner must do so not only to organize 
the practice so that it runs efficiently, but also to assure 
that if anything unforeseen happens to the lawyer, those 
who are charged with winding up affairs will be able to 
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do so thoroughly and with relative 
ease. Proper estate planning involves 
more than the execution of wills or 
other documents—it involves putting 
your life in order and keeping it there 
so that you have not created chaos for 
those you leave behind and designate 
to handle winding up your affairs. 

There are a number of simple, com- 
mon sense office practices which the 
solo practitioner should employ. The 
solo practitioner, particularly one with 
a litigation practice, should keep a 
good calendar or “tickler” file for up- 
coming significant dates. A good, 
comprehensive, up-to-date calendar or 
“tickler” file should make it possible for 
someone not familiar with your prac- 
tice or your specific pending cases to 
easily determine upcoming court filing 
deadlines and the nature of the docu- 
ments to be filed. If your practice 
includes tax work, your calendar or 
“tickler” file should allow identification 
of pending tax filings and deadlines. If 
negotiations on various business deals 
are ongoing and you had agreed to 
respond to a proposal by a certain date 
or your client had been given a specific 
date to accept or decline an offer, your 
calendar or “tickler” file should contain 
sufficient information so that the client 
matter, nature of response, and dead- 
line are easily identified. 


ne of the most important 
tasks associated with wind- 
ing up the affairs of a solo 
practitioner is to make sure that re- 
sponsibility for pending client matters 
comes to a conclusion. Thus, the identi- 
fication of pending deadlines immedi- 
ately following the death of the solo 
practitioner will not only help clients 
either meet those deadlines or obtain 
the necessary extensions of time, but, 
more importantly from the perspective 
of the estate of the solo practitioner, it 
should shift the responsibility for the 
clients’ matters back to the clients. 
Another important general practice 
for any lawyer, but particularly for the 
solo practitioner, requires client files 
to be well organized and up-to-date. 
The files should allow a lawyer without 
any knowledge of your client matters 
to glean easily and quickly from your 
files, not only the nature of the issues 
to be addressed, but also the status of 
each pending matter. Filing should be 
done on a regular basis so that the files 
are current. You may even want to 


consider preparing periodic file memo- 
randa which would give the reader a 
complete history of that particular mat- 
ter as well as a current status report 
on your progress. These good practices 
should not only facilitate a smooth 
transition for your clients from you to 
successor counsel, it should also reduce 
or eliminate any resentment your 
clients might otherwise develop toward 
you if the transition is made difficult 
and expensive because of your lack of 
organization and preparedness. In a 
worst case scenario, such resentment 
could take the form of a lawsuit against 
your estate. 

Accurate and current timekeeping, 
important for many reasons well be- 


yond the scope of this article, will be 
critical upon your death. Record your 
time on a daily basis, even for matters 
for which you do not plan to charge by 
the hour. If you die before completing 
work for a client, your estate should 
be entitled to compensation for the 
value of the services you rendered to 
that client. Although your estate will 
not likely be entitled to the full fee 
agreed upon with clients for matters 
not charged on an hourly basis, it may 
be entitled to the value of the services 
you provided on a quantum meruit 
basis. Adhering to the practice of re- 
cording your time every day should 
make the task of collecting unpaid fees 


substantially easier. It would be a 
shame if you let sloppy work habits 
reduce the estate you leave for your 
loved ones. 

Finally, there is one practice tip for 
the solo practitioner which is probably 
the most important of all—find, hire, 
and keep at least one good, conscien- 
tious staff person who can organize 
your practice and will know the impor- 
tant information about your clients 
and their pending matters. This staff 
person could also assist with account- 
ing for your unpaid invoices and your 
unbilled time, and, conversely, trust 
account funds held by you which must 
be returned (including, of course, un- 
earned retainers). This person could 


BA solo practi Hion 
sshould hire at 
one good, | 


also assist in identifying your creditors 
so that arrangements can be made to 
pay them or provide the requisite no- 
tice to them. This staff member 
(whether called a legal assistant, legal 
secretary, or some other title) should 
be invaluable in assisting with the 
winding up of your practice and the 
smooth transition for your clients from 
you to successor counsel. 


Special Provisions in Your Will 

If you are a solo practitioner, you 
may want to consider including special 
provisions in your will to facilitate the 
disposition of your law practice by your 
personal representative. For example, 
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you may want to give specific authority 
to your personal representative to hire 
your valued staff person (discussed 
above) to assist with the identification 
and notification of all clients, courts, 
and outside counsel, and with the iden- 
tification of pending deadlines. This 
provision could even specify the com- 
pensation arrangement for this staff 
person during the period he or she 
assists your personal representative 
with the winding up of your practice. 
Chances are the hiring of this staff 
member would save your estate a sub- 
stantial amount because the service 
that this person could provide might 
otherwise have to be done, although 
less efficiently because of lack of fa- 
miliarity with your practice, by an 
attorney at a significantly greater cost. 
QO problems to be dealt with 
by your personal répresent- 
ative when winding up your practice 
is the determination of the fees and 
costs still owed to you by your clients. 
Making these determinations can often 
involve rather subjective judgments, 
especially if your time records are not 
accurate or current. For example, in 
order to determine the amount justifi- 
ably owed to you on a matter, 
particularly one for which there is 
unbilled time, your _ personal 
representative may have to make ad- 
justments to take into account time 
which was appropriately expended but, 
given the circumstances of your death, 
may have conferred little or no value 
to your client because the efforts repre- 
sented by such time will have to be 
duplicated by successor counsel. 


ne of the more difficult 
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One of the more 
difficult problems to 
be dealt with by 
your personal 
representative when 
winding up your 
practice is the 
determination of the 
fees and costs still 
owed to you by your 
clients 


This problem is greatly exacerbated 
if you had a great deal of unrecorded 
time at your death. In this instance, 
your personal representative will have 
to reconstruct your time records from 
your work product, a process which 
will almost certainly cost your benefici- 
aries assets which otherwise would 
have gone to them. This process cre- 
ates difficult conflicting interests for 
your personal representative to juggle, 
for he or she may find it inappropriate 
to bill your clients for time which 
cannot be easily justified or defended 
while at the same time trying to fulfill 
a duty to maximize your estate. Ac- 
cordingly, you may want to consider 
providing in your will specific author- 
ity for your personal representative to 
make these subjective judgments 
concerning the collection of outstand- 
ing fees and costs from your law prac- 
tice, and a direction that these judg- 
ments are not to be subject to question 
by anyone interested in your estate. 

Rather than placing the responsibil- 
ity with respect to this one important 
aspect of your estate on the same 
shoulders as the general administra- 
tion responsibilities, you may wish to 
segregate the responsibilities. In that 
case, you could designate one or more 
specific individuals to handle those law 
practice-related matters. For instance, 
you may wish for a bank, trust com- 
pany, or family member to be your 
personal representative, but not be 
comfortable with the decisions that 
might be made by the personal 
representative with respect to your law 
practice. You may have particular 
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trusted colleagues whom you would 
like to assist your personal repre- 
sentative with these matters. You could 
designate these persons as a special 
committee, to assist your personal 
representative regarding law practice 
matters. When designating an in- 
dividual or group for this purpose, 
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issues pertaining to compensation and 
indemnification should also be ad- 
dressed. 

Whether your personal represent- 
ative or another person or group is 
responsible for your law practice- 
related issues, you should consider pro- 
viding separate written guidelines and 
issues for consideration, not to be in- 
cluded in your will. This would main- 
tain some confidentiality and could be 
helpful in maximizing the proceeds 
from the termination or sale of the law 
practice. 


Disposition of Your Practice 
In a move which should be of interest 
to all solo practitioners, the Florida 
Supreme Court recently amended the 
Rules Regulating The Florida Bar by 
authorizing lawyers and law firms to 
sell or purchase a law practice. Effec- 
tive as of January 1, 1993, Rule 4-1.17 
authorizes the sale or purchase of a law 
practice provided that the practice is 
sold as an entirety to a single pur- 
chaser, which must be another lawyer 
or law firm authorized to practice law 
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in Florida. Written notice must be 
served by certified mail, return receipt 
requested, on all of the seller’s clients 
which describes the proposed sale, their 
right to retain other counsel and the 
fact that their consent to the substitu- 
tion of counsel will be presumed if they 
do not object within 30 days after being 
served with notice. Court authoriza- 
tion is required for the substitution of 
any representation which involves pend- 
ing litigation. If any client objects to 
the substitution, the seller can termi- 
nate representation in compliance with 
Rule 4-1.16(d). 

The Comment to Rule 4.1.17 pro- 
vides that it applies “to the sale of a 
law practice by the representatives of 
a lawyer who is deceased, disabled or 
has disappeared.” Thus, if you are a 
solo practitioner, you should give care- 
ful consideration to whether your prac- 
tice should be sold by your personal 
representative in the event of your 
death. If you determine that the sale 
of your practice upon your death is 
appropriate, you may want to provide 
in your will not only specific authoriza- 
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tion for such sale, but also set certain 
parameters for the sale or grant your 
personal representative the broad dis- 
cretion to determine the terms of sale 
similar to that discussed above with 
respect to determining how much in 
unbilled fees to collect. Conversely, 
given the fact that your practice can 
now be sold following your death, if you 
feel strongly that you do not want it 
to be sold you should indicate those 
feelings in your will. 


Conclusion 

Solo practitioners have many com- 
mitments and responsibilities, person- 
ally and professionally, and in this 
regard are not different from all other 
lawyers. However, while even lawyers 
practicing in groups or serving as cor- 
porate counsel should carefully plan 
their estates, solo practitioners must 
also give careful consideration to the 
unique circumstances created by the 
nature of their form of law practice. 
This article highlights some of these 
issues and should provide a good start- 
ing point for solo practitioners. 0 
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HEN May DESTROY 


FILEs? 


by J.R. Phelps and Terri Olson 


his is among the most difficult questions that 

Bar ethics staff answers, because it breeds a 

number of other questions: Does the file con- 

tain original client records? If so, what are the 
ethical obligations to return originals to a client? Do the 
files contain transactions that were of a contingent 
nature? If so, what are the ethical obligations? Were trust 
funds involved? Was direct-mail advertising involved in 
soliciting the business? 

The answers are found in a variety of sources. There is 
no one right answer. The issues encompass considerations 
of malpractice, tax, ethics, business, and professional 
regulations. The Practice Management and Technology 
Section, Law Office Management Advisory Service, Flor- 
ida chapters of the Association of Legal Administrators, 
and representatives of the American Records Manage- 
ment Association have all contributed in some measure 
to the development of the policies covering this area. 

This article is intended to answer the questions in a 
prospective sense. The basis for understanding the re- 
quirements of file retention resides in the Rules Regulating 
The Florida Bar. Rule 4-1.15 provides that “other property 
shall be identified as such and appropriately safeguarded 
... and “records of account funds and other property 
shall be preserved for a period of six years after termina- 
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tion of the representation.” Arguably, any original papers 
belonging to a client could be classified as “other prop- 
erty.” 

Rule 4-1.15, related to contingent fees, requires that a 
copy of the statement of client’s rights signed by both the 
client and the lawyer “shall be retained, and the lawyer 
shall keep a copy in the client’s file for six years after 
execution of a closing statement in the matter.” 

Rule 5-1.1(c), related to trust account records, states 
that “[a] member of The Florida Bar shall preserve or 
cause to be preserved the records . . . pertaining to the 
funds or property of a client or a third party maintained 
in compliance with rule 4-1.15 for a period of not less than 
six years subsequent to the final conclusion of the 
representation relative to such funds or property.” 

Other rule sections require only a three-year record 
retention period. Thus, a six-year schedule for certain 
records following the conclusion of representation is the 
maximum contained within the rules. 

A numeric guideline alone does not meet the spirit or 
the letter of what the Professional Ethics Committee 
historically has looked for in this area, however. A review 
of the opinions of the committee over the years reveals a 
continuing desire that the client be notified and asked to 
pick up material or to give authority for disposal. Opinion 
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63-3 states in part: 

With regard to the disposal of files, we 
believe that the length of time a file should 
be maintained depends largely on the con- 
tents of the file itself. However, if it is 
desired to dispose of a file, we believe that 
the client should be notified and asked to 
pick up the material or give authority to 
dispose of it in case there is any question. 
Where the client is not available, we believe 
it desirable to check the file for certainty 
that no important papers are being disposed 
of before destroying them. 

Opinion 71-62 states: “In disposing 
of clients’ files, the dominant consid- 
eration should be the instructions and 
wishes of the clients. Written inquiry 
should be sent requesting the clients’ 
advice as to their wishes in disposing 
of their files.” 

Opinion 81-8 states: 

A lawyer who intends to dispose of clients’ 
files should make a diligent attempt to 
contact all clients and determine their 
wishes concerning their files. The file of any 
client who cannot be located must be re- 
viewed individually and may be destroyed 
only after it is determined that no impor- 
tant papers of the client are in the file. 


he committee went on to reaf- 

firm Opinion 63-3, noting, 

“This committee has never 
attempted to delineate the specific pe- 
riod of time that a client’s file must be 
kept by a lawyer; indeed, it is the 
contents of the file, not its date, that 
should dictate the length of time a file 
is to be retained.” 

A review of relevant American Bar 
Association informal ethics opinions 
demonstrates an unwillingness to es- 
tablish a bright-line length of time a 
file should be retained before disposal. 
ABA Informal Opinion 1384 states, in 
part: 

A lawyer does not have a general duty to 
preserve all of his files permanently .. . 
but clients (and former clients) reasonably 
expect from their lawyers that valuable and 
useful information in the lawyers’ files, and 
not otherwise readily available to the clients, 


will not prematurely and carelessly be de- 
stroyed, to the clients’ detriment. 


All lawyers are aware of the continuing 
economic burden of storing retired and inac- 
tive files. How to deal with the burden is 
primarily a question of business manage- 
ment, and not primarily a question of ethics 
or professional responsibility. 

Perhaps the best common sense ad- 
vice on the subject is contained within 
that ABA opinion, which goes on to 
provide: 

1. Unless the client consents, a lawyer 
should not destroy or discard items that 
clearly or probably belong to the client. 


At some point 
ethical rules, 
professionalism, 
and good common 
sense come together 
to state that a 
lawyer cant keep 
everything forever 


Such items include those furnished to the 
lawyer by or in behalf of the client, the 
return of which could reasonably be ex- 
pected by the client, and original documents 
(especially when not filed or recorded in the 
public records). 

2. A lawyer should use care not to destroy 
or discard information that the lawyer knows 
or should know may still be necessary or 
useful in the assertion or defense of the 
client’s position in a matter for which the 
applicable statutory limitations period has 
not expired. 

3. A lawyer should use care not to destroy 
or discard information that the client may 
need, has not previously been given to the 
client, and is not otherwise readily avail- 
able to the client, and which the client may 
reasonably expect will be preserved by the 
lawyer. 

4. In determining the length of time for 
retention or disposition of a file, a lawyer 
should exercise discretion. The nature and 
contents of some files may indicate a need 
for longer retention than do the nature and 
contents of other files, based upon their 
obvious relevance and materiality to mat- 
ters that can be expected to arise. 

5. A lawyer should take special care to 
preserve, indefinitely, accurate and com- 
plete records of the lawyer’s receipt and 
disbursement of trust funds. 

6. In disposing of a file, a lawyer should 
protect the confidentiality of the contents. 

7. A lawyer should not destroy or dispose 
of a file without screening it in order to 
determine that consideration has been given 
to the matters discussed above. 

8. A lawyer should preserve, perhaps for 
an extended time, an index or identification 
of the files that the lawyer has destroyed 
or disposed of. 


Giving due weight to each of the 
foregoing considerations, a lawyer, as 
a matter of ethical conduct contem- 
plated by the precepts underlying the 
Rules Regulating The Florida Bar, 
should abide by the following general 
guidelines: 
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1. Length of time files are held is 
less material than contents of a file. 
There is no Florida Bar rule that 
requires a retention period of greater 
than six years following the conclusion 
of the matter. 

2. Authority to dispose of a file should 
be obtained from a client whenever 
possible, so a diligent attempt should 
be made to contact all clients and 
determine their wishes. 

3. Absent client authority to dispose 
of files, an attorney should individually 
review files and be satisfied that no 
important papers of the clients are 
contained in the file before destruction. 

The analysis of this issue as an 
ethical matter should not obscure the 
reality that some records may need to 
be retained for a variety of other rea- 
sons. The Code of Federal Regulations 
alone contains more than 1,200 sepa- 
rate sections on records retention. 
These are available in a one-volume 
Guide to Record Retention Require- 
ments available from the Government 
Printing Office. Additionally, whether 
information that might be destroyed 
would be useful in the prosecution or 
defense of a malpractice action also 
should be carefully evaluated. 


t some point ethical rules, 

professionalism, and good 

common sense come together 
to state that a lawyer can’t keep eve- 
rything forever. This conclusion leads 
us to the prospective nature of this 
article. Does a small firm need to have 
a written policy in place for retention 
and destruction of files? Of course. Any 
firm, no matter how small or with how 
few clients, needs to dispose of closed 
files in a systematic and ethical fash- 
ion. 

What does a good file retention pol- 
icy contain? Although it is not possible 
to design a policy that will serve the 
needs of all firms everywhere, a few 
generalities can be made. First, the 
client should be made aware in the 
initial agreement what will happen to 
client documents and client files, and 
under what circumstances. Second, the 
policy should provide the person re- 
sponsible for closing out a file clear 
guidance on what information should 
be kept and what information may be 
discarded. Finally, the policy should 
specify the length of time the remain- 
ing material will be kept, as well as 
where materials will be stored. 


q 
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The first step in any file retention 
process occurs, oddly enough, before 
the file is created. The attorney should 
set out, in writing, a detailed explana- 
tion for the client of the disposition of 
any documents in the case before those 
documents are created. This explana- 
tion may be in a general retainer 
agreement or in a specific fee agree- 
ment; the important thing is that the 
client must see (and agree to through 
signing) the firm’s plans for the file. 
In addition, in order to better protect 
itself, the firm may wish to make a 
policy of not retaining original client 
documents unless those documents 
must be presented later as exhibits. If 
the documents are needed only as re- 
ference material, the firm should 
photocopy them, place the copies in the 
file, and return the originals to the 


client. 
B made concerning how or 
whether to dispose of the file, 
the file must actually be closed. What 
determines when to close the file? Many 
matters are, as they say, open and 
shut. For others, however, consider- 
able judgment must be exercised in 
determining whether the file can prop- 
erly be considered closed. 

The first consideration is generally 
a practical one—no matter is closed 
until full payment has been received 
for it! Therefore, the file must pass in 
some way through the firm’s bookkeep- 
ing or accounting department for a 
status report. 

Other factors are tied to the nature 
of the case. The following list may 
serve as a starting point in developing 
a firm’s guidelines for a definition of 
“completion of the matter.” 


efore any decision can be 


¢ Contract actions—satisfaction of 
judgment or dismissal of action. 

¢ Bankruptcy claims and filings— 
discharge of debtor payment of claim 
or discharge of trustee or receiver. 

¢ Dissolution of marriage—final judg- 
ment or dismissal of action, or date 
upon which marital settlement agree- 
ment is no longer effective; except 
when child custody is involved, in which 
event the date of the last minor child’s 
reaching majority. 

¢ Probate claims and estate admin- 
istration—acceptance of final account. 

¢ Tort claims—final judgment or dis- 
missal of action except when a minor 


The first 
consideration is 
generally a 
practical one — 
no matter is 
closed until full 
payment has been 
received for it 


is involved, in which event the date of 
the minor’s majority controls. 

¢ Real estate transactions—settle- 
ment date, judgment, foreclosure, or 
other completion of matter. 

¢ Leases—termination of lease. 

¢ Criminal cases—date of acquittal 
or length of the period of control. 

Once the file is closed, it should be 
“stripped” or “culled.” In other words, 
the attorney on the case should review 
the file and approve the removal and 
destruction of unnecessary material. 
Some candidates for “unnecessary 
material” are duplicate copies (only one 
need be retained); copies of published 
material that could be located again 
(i.e., court opinions); draft versions of 
memoranda, briefs, pleadings, etc., ex- 
cept when highly significant or con- 
tested changes were made between the 
original and final versions; informal 
notes; depositions; and purely extrane- 
ous material. 

After the culling has taken place, the 
stripped-down version of the file should 
then be analyzed document-by-docu- 
ment. It is often helpful to look at 
individual documents in terms of own- 
ership: They either belong to the 
attorney (or the firm) or they belong 
to the client. If the documents are 
those that have been generated by the 
attorneys on the case, they “belong” to 
the firm. Client-provided tax records, 
expense statements, bank records, and 
so forth belong to the client, as do 
important originals, such as trust docu- 
ments or deeds. Once the attorney has 
determined what category a given docu- 
ment falls into, the attorney can deal 
with the document. 


Any documents in the file that be- 
long to the client should be returned. 
Ideally, none of this will be left to 
chance, as there will be specific provi- 
sions in the firm’s retainer agreement 
with the client that stipulate exactly 
what will be done with any client 
material in the file once the case is 
closed, what steps will be taken to 
locate the client so that these materials 
will be returned, and whose will be the 
primary responsibility for ensuring that 
this is done. When a document is 
returned to the client, the firm should 
get a receipt, so that there can be no 
dispute later about whether it was 
retained or returned. Ideally, however, 
the firm will have photocopied material 
whenever possible at the outset of the 
case, so there should be few originals 


to return. 
sions when, try as the firm 
U might, it cannot locate the 
client in order to return documents. 
What is proper for the firm to do in 
this case? Most authorities agree that 
the attorney has an ethical duty to 
retain important documents perma- 
nently if, for some reason, they cannot 
be returned to the client. Such docu- 
ments include recorded deeds; account- 
ants’ audit reports; tax returns 
(including all related documents and 
worksheets); year-end financial state- 
ments and depreciation schedules; 
accounting journals; bills of sale (for 
important purchases); certificates of 
incorporation, along with bylaws and 
minute books; capital stock and bond 
records; insurance policies and records; 
property records and property apprais- 
als; copyright, trademark, and patent 
applications and registrations; major 
contracts and leases; and actuarial 
reports. 

A final and useful step is for the 
attorney to distinguish opinions and 
research items that might be re-used 
for similar cases in the future, and for 
those items to be copied and stored in 
a centralized “reference file” available 
to all attorneys. Some may object that 
this results in the creation of more 
paper, instead of the laudable goal of 
trimming the office files. While this is 
superficially true, it is nonetheless pre- 
ferable in terms of office efficiency that 
this genuinely useful material be avail- 
able when needed. If it is not, attorneys 
will demand that all closed files be 


nfortunately, there are occa- 
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stored on the premises or even inter- 
filed with active ones for easy access. 

The file should now be in proper form 
to be removed to a centralized “closed 
file” location. Inactive or closed files 
should never be interfiled with active 
ones, because this will result in a 
system clogged with files that typically 
will be examined, if at all, only once 
every few years. 


iven the above complexities, 

many firms are turning to 

microfilming files, or other 
electronic media storage, as a means 
of avoiding the question of what to 
retain and for how long. Permanent 
storage of microfilmed files, they rea- 
son, is space-efficient and prevents any 
future disputes over file contents. While 
microfilming files may have a place in 
law firm file retention policies, it should 
not be regarded as a panacea. It is still 
necessary, for example, to examine the 
file to see what must be returned to the 
client, and it is not legal to microfilm 
certain documents, such as drivers’ 
licenses or evidences of citizenship. In 
addition, it is not physically possible 
to microfilm or scan some client prop- 
erty in one’s files. So, while it is 
tempting to construct a policy that 
consists mainly of “microfilm eve- 
rything and keep it forever,” this is 
generally not practical or wise. 

We must return, then, to the central 
question in any law firm file retention 
policy: How long must the closed files 
be kept before they are destroyed? 
While there is no one safe answer for 
all types of cases, firms can use the 
following to establish their own time- 
lines for destruction. 


“We the jury find society guilty 


and the accused innocent.” 
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In no circumstances should a closed 
file be destroyed before the statute of 
limitations has run on the action. This 
is an obvious necessity for the attorney 
to protect himself or herself in case of 
charges of malpractice. It is important 
to remember that this protection ele- 
ment should be the prime consideration 
in file retention, since, if a reference 
file as discussed above has been estab- 
lished, there will no longer be a need 
to retain files for research purposes. 
This minimum time will, of course, 
vary by case type, so it is entirely likely 
that a firm may have different destruc- 
tion schedules for different categories 
of files. 

The prudent firm will then add in a 
cushion of a few extra years, just in 
case. The grand total for file retention 
has been put by experts at anywhere 
from seven to 15 years; clearly, there 
is much room for subjective judgment 
on the part of the firm, although a 
conservative interpretation is probably 
called for. In addition, files for some 
case types are generally retained per- 
manently. These include bank reorgan- 
izations, Ch. 11 bankruptcies, and 


estate planning files. 
A ply a statement of how long 
files are kept; other things 
must be taken into consideration to 
make file disposal work smoothly. For 
one thing, will the files be reviewed 
before they are disposed of, or will the 
destruction policy automatically go into 
force once the retention period has 
expired? If the files are reviewed, then 
by whom? Unfortunately, although on 
one level it makes sense to have files 
reviewed by an attorney before they 
are destroyed, in practice this is often 
unworkable; attorneys have many other 
demands on their time and will likely 
rank this as an extremely low priority. 
In addition, the natural conservatism 
of lawyers and law firms may make the 
reviewing attorney acknowledge that 
the time for retention has expired, but 
suggest that the file be kept anyway, 
because “you never know.” 


The firm must realize that the re- 
view step, if it takes place, is merely a 
final check that no mistakes were made 
when the file was closed, and not an 
opportunity to re-analyze the firm’s 
existing policy and suggest ad hoc 
improvements. The job must also be 
seen as a priority item, one which 


destruction policy is not sim- 


must be done quickly so the file can 
move on. 

How the actual destruction takes 
place must also be determined. Will 
files be shredded, pulped, burned? By 
employees of the firm or by an outside 
agency? However the files are disposed 
of, the confidentiality of any sensitive 
material remaining in the files must 
be preserved, and the means of de- 
struction should be consistent. In other 
words, it is not good practice to hand 
over half of the 1981 files to ACME 
Shredders, Inc., and then dispose of the 
remaining ones personally in the part- 
ners’ fireplace. Again, since one of the 
primary reasons for having a policy is 
to prevent even the appearance of wrong- 
doing in case of a malpractice action, 
destruction should always be carried 
out in accordance with written firm 
policy. 

A review of the relevant ethical con- 
siderations regarding records retention 
amply demonstrates a reluctance to 
designate a number of years as an 
indicator that a closed file may be 
discarded. A well-designed and imple- 
mented records retention policy will 
address the issue in a prospective man- 
ner, detailing up front in a fee agree- 
ment the intent of the firm not to hold 
original documents and the offer to 
return them to the client. The policy 
must address the overriding concern 
that in all instances the firm follows 
the expressed instruction of the client. 
Whatever policy a firm finally develops 
must also be internally consistent and 
adhered to by all firm staff in order for 
the firm to gain any protection from 
having such a policy in place. 
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MOopEL FILE RETENTION POLICY 


Effective , this 
firm will begin implementation of a file 
retention policy. Client documents will 
be returned to the client promptly at 
the conclusion of the matter and the 
remainder of the file will be held by 

(firmname) _ for aspecificretention 
period. 

Files of closed matters will be held 
in storage for the appropriate retention 
period and each file will be culled 
according to the following guidelines: 


Guidelines for Culling Files 

1) Legal memoranda, briefs, plead- 
ing, agreements, corporate documents, 
and other original or signed documents 
can be kept in final (not draft) form. 

2) Notes and memoranda recording 
nonpublic information regarding a cli- 
ent or its adversary should be 
destroyed. 

3) Copies of published opinions and 
other available published material 
should be destroyed. 

4) Duplicates, unless they are bound 
or printed (up to a maximum of three), 
should be destroyed. 

5) Other than first and last, drafts 
are destroyed. 


Destruction of Inactive Files 

No attorney should be obligated to 
retain any documents relating to any 
client’s matter beyond years 
from the date of completion of the case 
or matter, except in cases where the 
law imposes on the attorney a duty to 
preserve records for a longer period of 
time. For purposes of this policy “com- 
pletion of the case or matter” shall 
depend upon the type of matter and 
shall be determined by the partner in 
charge. 

Files will be held until a specific date 
determined by the partner in charge 
or for years from the date of the 
conclusion of the matter, whichever 
period is longer. 

The firm’s file room has been di- 
rected to destroy certain files as to 
which there has been no activity for a 
prolonged period of time. Our policy is 
as follows: 

1) If a file has seen no activity for 
10 years, it is destroyed after the 
affirmative approval of the partner in 
charge. 

2) If a file has seen no activity for 


15 years, it is destroyed unless the 
partner in charge specifically indicates 
that is should not be destroyed. 

3) Original documents (contracts, 
wills, consent orders, etc.) are not de- 
stroyed under any circumstances. 


Implementation of Policy 

The policy will be implemented as 
follows: 

1) Our standard retainer letter will 
include the following language: 

During the course of your matter, 
you may be required to provide to us 
documents such as tax records, ex- 
pense records, bank records, deeds, etc. 
We will hold these records for you 
during the pendency of your action and 
for six months thereafter. At the con- 
clusion of your matter, we will contact 
you and make arrangements for the 
return of the records you provided. We 
will retain the balance of your file for 
an appropriate time period. It is your 
responsibility to secure the return of 
your records. If arrangements are not 
made for the return of your records 
within six years following the conclu- 
sion of your matter, they will be de- 
stroyed. 

2) All final bills will be accompanied 
by a notice regarding file retention (see 
Exhibit A). Copies of said notice will 
go to the following people for the fol- 
lowing purposes: 

a) Records Department—To indicate 
that, at the convenience of the records 
department, the file may be stripped 
of duplicate documents; and 

b) Attorney in charge of the case—To 
be calendared for followup with the 
client in five months. 

3) Under most circumstances docu- 
ments will not be released to a client 
or destroyed unless the client has paid 
their bill or made suitable arrange- 
ments for payment. The attorney in- 
volved must therefore always contact 
the accounting department before the 
release or destruction of documents. 
At such time as a client retrieves 
documents or they are eligible for de- 
struction, the records department will 
be informed and a notation will be 
made in the file and a destruction form 
will be completed, if necessary. 

4) An index will be made of docu- 
ments returned to clients. The detail 
of said index will be in the discretion 


of the attorney depending upon the 
likelihood that the review of said docu- 
ments by the firm may be an issue. A 
receipt from the client will be required 
for the documents returned. 

5) If the client documents have not 
been retrieved by the client within five 
months after the initial notice, the 
attorney on the case will send a final 
reminder letter to the client regarding 
client documents using the form at- 
tached as Exhibit B. Copies of this 
notice will go to the following persons 
for the following purposes: 

a) Records Department—To indicate: 

(i) that the (final judgement, 
etc.) together with the standard 
file retention form, should be sent to 
the appropriate attorney so that the 
retention period may be assigned. The 
retention period should run until the 
latest of the following events: (a) The 
termination of any obligation under 
(the final judgement); (b) The expira- 
tion of 10 years from the date of 
judgment. 

(ii) that the client documents should 
be destroyed two months from the date 
of the letter. 

b) Billing Coordinator—To determine 
whether the bill has been paid or 
suitable arrangements have been made 
for payment. If the bill has not been 
paid, the billing coordinator shall im- 
mediately notify the records depart- 
ment and attorney by memo attached 
as Exhibit C. Documents will not be 
destroyed or returned to clients if a 
billing problem exists. 

6) Unless the file room is notified to 
the contrary within two months of the 
(final judgment), the client documents 
will be destroyed and the balance of 
the file will be sent to storage for the 
assigned retention period. 

7) Upon the expiration of the as- 
signed retention period the file will be 
automatically destroyed. 
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THE LEAN MEAN INTERNATIONAL MACHINE 


THE SMALL TACKLES 
THE GLOBAL MARKETPLACE 


by Drucilla E. Bell 


he small firm has myriad challenges in tack- 

ling the global marketplace and providing 

legal assistance to U.S. companies and indi- 

viduals who wish to do business outside U.S. 
borders, and also to foreign companies and individuals 
who wish to do business within. However, based on 
firsthand experience, the imaginative small firm or sole 
practitioner has the versatility to more than meet these 
challenges. 

One of the main ongoing challenges is the same as for 
any newly created law firm—developing a continuing 
client base. The first step for a small firm wishing to 
establish an international law practice is to develop a 
public relations program. The publicity should be directed 
at both immigrant communities and international busi- 
ness organizations. International business organizations 
provide excellent networking opportunities that can re- 
sult in significant referral business. Participation in 
seminars sponsored for your local business community 
also is a good public relations activity. Business seminars 
provide you with the opportunity to show foreign business 
people and those who want to expand internationally how 
your expertise can assist them in reaching their goal. 
Another source for international business is developing 
contacts within international bar associations, and the 
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international sections of business organizations and other 
legal organizations such as local bar associations. A World 
Trade Center branch, the international section of the local 
chamber of commerce such as Tampa’s International 
Trade Council, and a regional branch of the Florida 
International Affairs Commission such as the Florida 
West Coast International Affairs Commission are also 
good sources for referrals. Participation in their events 
and activities can yield much needed publicity for the 
small firm seeking international clients. 

The small firm can be very attractive to the small- and 
medium-sized business that cannot afford to retain the 
large law firm. This client group frequently needs a lot 
of individual attention and more flexibility in the fee 
structure than the larger firm is willing to accommodate. 
A small firm that specializes in international law can 
build a referral base from larger firms by making it clear 
that such client referrals are limited to the international 
specialty and related matters. Placing the firm’s notice 
in the international edition of Martindale-Hubbel is also 
recommended. 

Of course, international law practice has variations on 
the normal firm-building challenge. An attorney cannot 
maintain expertise in every area of the law. Nor can an 
attorney maintain current knowledge of the law in every 


Ake 
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country. Geographic emphasis is needed 
to concentrate on participation in semi- 
nars and conferences aimed at the 
specific area. At the same time, con- 
tacts with legal and business profes- 
sionals should be developed in as many 
countries as possible. In addition, the 
time and expertise necessary to main- 
tain current knowledge of an area of 
law requires that an international law 
practice be specialized. Whether to spe- 
cialize in international estate plan- 
ning, tax, business transactions, or in 
such areas as manufacturing, trans- 
fer of technology, or patents and copy- 
rights is a choice that must be made. 
With a small firm, more so than a 
larger one, a primary challenge is cash 
flow. The goal is developing a client 
base that can pay hard currency for 
legal assistance on an ongoing basis. 
While referrals and recommendations 
from international organizations func- 
tion to increase the firm’s international 
resources, many do not develop into 
paying clients. Initially, the small firm 
developing an international law prac- 
tice will find it necessary to rely on 
U.S. clients to maintain a positive cash 
flow. For this reason, even in the initial 
stages, it is a good plan to choose a 
domestic specialty that lends itself to 
the international expansion such as 
business transactions, real estate, or 


governmental bureaucracy. 
eign and domestic, interna- 


F tional expansion is the trend 


of the future. Foreign businesses of all 
kinds, from antique dealers to honey 
exporters, are interested in forming 
U.S. corporations. Depending on your 
geographic focus, many of those busi- 
ness owners have immigration to the 
United States as an ultimate goal. 
There also is often a desire to purchase 
real estate, sometimes by the newly 
formed corporation, sometimes as a 
personal investment. The foreign busi- 
ness client may need representation 
in pursuing a variety of claims against 
U.S. individuals and entities in U.S. 
courts, from enforcing a foreign judg- 
ment to collecting against a U.S. corpo- 
ration. In addition, the foreign busi- 
ness client may need permits, licenses, 
and other representation before local 
zoning and regulatory bodies. Often 
foreign professionals need help obtain- 
ing their U.S. and state professional 
licenses. These are all sources of ongo- 


or many businesses, both for- 


ing revenue that assist in the develop- 
ment of a solid client base. 

Travel is another of the major chal- 
lenges of international law practice for 
the small firm. The continued expan- 
sion of international telecommunica- 
tion does not limit the need for travel. 
Most foreign cultures are still not 
comfortable doing business with people 
they have not met and gotten to know. 
Turning international contacts into 
international law clients can require 
more than one visit involving signifi- 
cant socializing. Frequently, travel ex- 
penses can be borne by a client or a 
group of clients if you have developed 
a number of contacts in a particular 
country. This leads to another chal- 


lenge of international law practice— 
cultural sensitivity. 

Cultural sensitivity and openness to 
different attitudes must be developed 
for success in international law and 
business practices. The practitioner 
with a personal interest in a foreign 
culture who has studied the foreign 
language and practices as well as atti- 
tudes, has a distinct advantage in 


‘dealing with foreign business clients. 


Preparation for establishing a practice 
emphasizing a specific area should in- 
clude university courses in diplomatic 
history and current political trends, 
as well as cultural history and geogra- 
phy. Cultural sensitivity is required 


not only for the law firm but its clients, 
both foreign and domestic. Surpris- 
ingly, this can be a problem for immi- 
grant clients who have not adapted to 
the U.S. lifestyle and customs due to 
the availability of an immigrant com- 
munity where their foreign traditions, 
culture, and even language continue 
unchanged. This type of immigrant 
client is usually limited to Florida’s 
larger cities. Often these clients need 
an interpreter just as much as the 
newly arrived foreign client. In most 
cultures outside the United States, 
business people do not talk business 
until they get to know the party with 
whom they are considering doing busi- 
ness. Also, the language barrier can 


Cultural sensitivity 
and openness to 


different attitudes ~ 
_ must 
for stiécess in 
inte 


be deceptive since many foreign-born 
business people are not fluent in busi- 
ness terminologies even though they 
speak English. If you find the party 
smiling and nodding when that may 
not be totally appropriate, use words 
of single meaning until you can secure 


an interpreter. 
I trained in business terminology, 
are indispensable. Translating 
foreign documents into English and 
English documents into a foreign lan- 
guage requires special training, since 
many times the “sense” of the docu- 
ment is just as important as literal 


nterpreters, especially those 
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translating. The primary sources for 
these trained linguists would be the 
foreign language departments of local 
universities. One could also contact 
any international chambers of com- 
merce and trade organizations. If an 
“official” translation is required, one 
should contact the local court adminis- 
trator or other court official. 


ne of the real challenges of 
international practice, espe- 
cially in the former Eastern 
bloc nations, the former Soviet Union, 
and developing Third World nations, 
even those as large as India, is commu- 
nication. Transactions can sorely tax 
the electronic capabilities of the small 


firm when faxing all night to get docu- 
ments through to Moscow or continu- 
ously redialing to reach Singapore. So 
be on the watch for foreign clients who 
are seeking to develop improved tele- 
communication systems for different 
parts of the world, especially areas in 
which your other clients are seeking 
to do business. The small firm must 
be ready to invest wisely in electronic 
equipment, to obtain the best quality 
and latest technology without going too 
much in debt. Sometimes leasing is 
advised, but versatility is a must. A 
notebook computer is a practical in- 
vestment. It will perform a number of 
functions without additional disks and 
can accompany the practitioner any- 


Seeking co-counsel ... ? 
Need to make a referral? 
Consult the blue pages 
(Attorney Biographies) 
of the 


1993 Florida Bar Journal 


Directory. 


where, even overseas. For international 
business, the notebook computer should 
have an internal fax modem. This 
facilitates utilization of E-mail and 
other communication programs and sys- 
tems that are very useful in the interna- 


tional arena. 
Pp scrutinized to maximize the 
usefulness of the investment. 
International legal periodicals are gen- 
erally very informative and available 
in English, but the cost can be prohibi- 
tive. Sometimes these publications can 
be found at the law library or, more 
often, the local law school library. In 
the case of recently published material, 
you can sometimes encourage their 
purchase by law libraries. Law school 
libraries, especially those with interna- 
tional law courses, often can be con- 
vinced to subscribe to these journals. 
There are many challenges other 
than just the law for the small firm 
tackling the vast arena of international 
practice. However, the experience can 
catch the imagination and provide 
enough excitement to make meeting 
the challenges worth the effort. 


ublications must be carefully 


Drucilla E. Bell is a sole practitioner 
in Clearwater. Ms. Bell practices 
government and international law 
with clients in Russia and Austria, 
and from Bulgaria, Vietnam, and 
Argentina. She received her J.D. 
from Florida State University and 
her B.A. from the University of South 
Florida—New College Campus. She 
served as chair of the Administrative 
Law Section in 1989 and presently 
serves on the executive council of the 
International Law Section. 

This column is submitted on be- 
half of the International Law Sec- 
tion, Leonard Lee Rosenberg, chair, 
and Edward M. Joffe, editor. 
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THE RAMBLINGS OF A SOLE 
PRACTITIONER CONCERNING THE 


PRACTICE OF LOCAL GOVERNMENT LAw 
“THE JOB OF GoING BotH Ways” 


by Alan Hardy Prather 


his article reflects one of the primary “art 

forms” of being a sole practitioner: the ability 

to push the deadline to the limit and still 

achieve the goal. When a “firm” consists of 
one attorney, only he or she can handle the matter 
involved. This usually results in its being handled in the 
11th hour. Normally that is acceptable since most local 
governments follow the same schedule. Therefore, things 
are even. 

As a general statement, sole practitioners of local 
government law scrape out a living by representing 
almost any client with a matter directly affecting or 
affected by local government, i.e., a hired gun. Therein 
lies the rub; namely, the need, in order to survive 
financially, for the local government sole practitioner to 
have clients who are both private sector and governmen- 
tal entities—thus, the very artful balance of walking the 
chalk line and going both ways. 

Depending on the size of the community within which 
one resides, the local government sole practitioner prob- 
ably represents both public entities and private clients. 
It is an exciting and frustrating existence, and one which 
constantly requires the balancing of resources, efforts, 
and time allotment in order to prudently and profession- 
ally achieve the end result sought by both types of clients. 


Drawing from my own experience as an example of the 
division of the practice and the variety of client selection, 
I presently represent a small, southwest Florida coastal 
community (City of Bradenton Beach) as its city attorney, 
assist the retained city attorney for Bradenton (also a 
solo) as special counsel, represent the Manatee County 
Mosquito Control District, and assist the school board 
attorney (also a solo) as special counsel for land use 
matters and facility development. On the other side, I 
have clients in business, development, and industry (i.e., 
Tropicana Products, Inc., for its local government and 
land use facility matters). Thus, it is clear that the sole 


‘practitioner who wishes to concentrate efforts only in the 


local government arena must necessarily utilize the 
“smorgasbord” available and take both governmental and 
private clients. This is a necessity in order to “hedge” 
one’s bet against potential downturns in the economy or 
the loss of that one client which could have a disastrous 
impact. 

Thus a second point in the local government sole 
practitioner’s guide for survival: Scrupulously avoid put- 
ting all of your eggs in one basket. Whether representing 
a private client or a public entity, factors such as the turn of 
the economy, the loss of a personal “patron” (either an elected 
official or the head of some business), or the influx of large 
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intrastate (and certainly now interstate) 
firms into smaller communities could 
easily spell disaster, in a financial 
sense, for an attorney’s practice. There- 
fore, be open to all offers and evaluate 
each for the positive and negative im- 
pacts it may have upon a practice and 
personal goals. Be careful of casting 
one’s “lot” with one particular client to 
the sacrifice of the others. 

The next rule applies equally to the 
public or private client and can be 
summed up in one word: “Prepara- 
tion.” Regardless of the client, if you 
do not perform—you lose. Preparation 
in the local government arena requires 
more than a generalized knowledge of 
state statutory law or departmental 
rule. It also involves an intimate knowl- 
edge and understanding of the local 
governmental jurisdiction’s ordinances, 
charters, resolutions, rules, regulations, 
and plain old political policies. 

a land use matter, as an 
example, is similar whether 
representing the private individual or 
the public entity. If responsible for 
preparing the ordinance that amends 
the land development code or review- 
ing the amendments for a client, one 
must review for consistency with the 
comprehensive plan, internal consis- 
tency with other provisions of the land 
development code, evaluation of the 
inter-relationship between the proposed 
amendment and the regional plan, and 
the effects of the state plan as well. 
Other additional matters must be con- 
sidered such as a local SWIM plan, 
environmental protection plans and, 
of course, the potential for conflict with 
other governmental jurisdictions. If rep- 
resenting a private client and seeking 
a particular land use decision such as 
a zoning atlas amendment, the sole 
practitioner is the one who must bear 
the responsibility for review and pro- 
tection of the client’s position. Do not 
assume the county or city personnel 
will always address the procedural is- 
sues or the required notices correctly. 
Do not expect them to prepare the 
report on the client’s project that will 
best express the client’s case. 

Some disagree with the position that 
a land use decision, environmental regu- 
latory process, or permit application is 
a significant “legal” process which di- 
rectly affects a client’s legal rights; I 
am not one of those. Without debating 


he preparation necessary in 


The record must be 
foremost whether 
one is representing 
the governmental 
entity or a private 
client. That record 
must be established 
and protected 


the issue at this point, the author 
believes that a substantial disservice 
to the “system” occurs when nonattor- 
neys “handle” the process. It is a dis- 
service to both the private and the 
public sectors. Determination by code 
enforcement boards, boards of adjust- 
ment, boards of zoning appeals, plan- 
ning commissions, environmental bod- 
ies, or the local governing body all 
involve the determination of substan- 
tial rights. These should not be left 
solely to the control and presentation 
of engineers, planners, architects, or 
other nonlegal professionals. The pri- 
mary reason for this is the “record.” 
One lives and dies by the record of the 
proceedings. 

The record must be foremost whether 
one is representing the governmental 
entity or a private client. That record 
must be established and protected. Do 
not rely on other participants to carry 
that burden. Review the various public 
notices, check the time frames involved, 
review the hearing procedures, deter- 
mine the matters that should be in- 
cluded or excluded from the record, and 
carry out the necessary presentation 
on the particular project or activity. 
Do not allow the governmental body, 
whether one is with them or against 
them, to unreasonably restrain the 
input of information or documentation 
believed absolutely necessary to achieve 
the proper record for future review. It 
takes a great degree of tact, diplomacy, 
and effort to introduce the necessary 
documentation, especially when a hear- 
ing has lasted four hours. However, it 
is the sole practitioner’s responsibility 
to ensure that it is satisfactorily ad- 
dressed. 
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Necessarily, to be successful in all 
of this one must be cognizant of and 
understand the local politics and poli- 
cies involved. What plays well in Mi- 
ami may have little significance or 
import before the commissioners of a 
county primarily receiving its benefit 
from agriculture. Likewise, even within 
an urban setting, there are small commu- 
nities, especially island or beach com- 
munities, which have a vastly different 
opinion concerning which items are 
relevant and material in the great 
scheme of things from those held dear 
by their mainland counterparts. One 
will normally find traffic, tourism, the 
beach, and “kicking back” much more 
important to the former than to the 
latter. This “local knowledge” is abso- 
lutely essential to a successful practice, 
and must be understood whether rep- 
resenting the local government or the 
private sector. The preparation involved 
in the local government arena involves 
much more than “hornbook” law or a 
generalized knowledge of the way it is 
done “up north.” It requires a real 
understanding of the competing inter- 
ests, pressures, and concerns of that 
locale. 


he sole practitioner, in com- 

parison with the larger firms, 

may not have the technical 
resources such firms possess in obtain- 
ing, storing, and retrieving the vast 
amounts of information constantly bom- 
barding him or her from numerous 
jurisdictions. This leads to an addi- 
tional point to be kept in mind by a 
local government sole practitioner. 
Namely, choose a specific locale for 
your practice and avoid “the bridge too 
far” catastrophe. As with the British 
failed attempt in World War II to take 
the bridge that was too far, a sole 
practitioner may likewise suffer disas- 
ter in spreading the practice into too 
many separate locales. Choose a spe- 
cific locale, learn that locale and, for 
the most part, stay within that locale. 
While there are exceptions, it is very 
difficult for a sole practitioner to wan- 
der the state dealing with numerous 
local governments and do a profes- 
sional job. Merely keeping track of the 
various amendments to land develop- 
ment codes, comprehensive plans, local 
environmental rules and regulations, 
budgetary processes, personnel policy 
revisions, and so on, not to mention 
understanding and completely evaluat- 


ing those matters, is next to impossi- 
ble. With the advent of fax machines 
and computers, the problem of distance 
and information assimilation is made 
easier. However, knowing the locale 
and understanding the factors neces- 
sary to be successful in one’s practice 
is extremely difficult with clients sepa- 
rated by great distance. In the local 
government arena, this fact should be 
understood, accepted, and turned to 
an advantage in surviving as “sole 
proprietors.” 

The term “sole proprietor” is inten- 
tionally used to lead into the next rule 
affecting local government sole practi- 
tioners. Many have forgotten that local 
government sole practitioners are also 
actively engaged in a “business”—one 
of the goals being to achieve a financial 
return for one’s efforts. “Practicing” a 
chosen profession must be done in a 
businesslike approach if one is to suc- 
ceed and continue with that practice. 
Thus, setting one’s sights or goals 
within reason can be as important as 
achieving those goals. If a sole practi- 
tioner is going to master and com- 
pletely understand a local government 
process, it would appear reasonable to 
follow the author’s advice and “stay at 
home.” Many will disagree with that 
approach, but I have found that it 


serves me best. 
I tions of “business” matters, the 
problem of billing for services 
and collecting fees must be faced. Of 
particular concern is “cash flow.” There 
is nothing more frightening or discon- 
certing to a sole practitioner than 
watching the balance in the checkbook 
slowly decline while waiting for the 
checks that are already 30 days late. 
One might assume that such delays 
only occur with private clients; that 
assumption would be incorrect. There 
are many individual local jurisdictions 
that have policies governing the pro- 
cess for receiving, approving, and 
eventually paying bills. If the “stay at 
home” advice is discounted, one could 
face a number of different policies that 
control when checks are issued from 
each of those separate jurisdictions he 
or she chooses to represent. Under- 
stand and know those policies, since 
the payment of financial obligations 
owed may not be totally within that 
jurisdiction’s control. As an example, 
some local governments have the clerk 


n continuing with the considera- 


of the circuit court handle their proc- 
essing and the actual cutting of checks. 
Thus, the entity that one represents 
may have timely forwarded the ap- 
proved bill for payment, but it could 
easily be delayed or lost in the process- 
ing by another separate constitutional 
officer. Learn the system and ride herd 
over that payment process. It is diffi- 
cult enough doing this work. Receiving 
the financial rewards should at least 
be made easier, and can be if one 
knows the process. 


s an additional note to the 
above, the local government 
sole practitioner may be 
found in that frustrating position of 
having his or her services return mone- 
tarily less per hour than the billing 
rate of larger firms. For some reason, 


This leads to another “rule” which 
mainly involves the relationship with 
the various local governmental 
jurisdiction employees, commonly re- 
ferred to in the generic as “staff.” Make 
no mistake about it, one will be wrong 
to adhere to the general misconcep- 
tion that “staff” (both the attorneys 
and the bureaucrats) are “losers” who 
could not make it in the private sector 
and chose “public service” as a manner 
of feeding at the trough. Nothing can 
be further from the truth. In most 
cases, local governments are blessed 
with competent, experienced, and com- 
mitted individuals who perform their 
duties in an exemplary manner under 
usually trying and difficult circum- 
stances. If this seem unbelievable, at- 
tend a public hearing on a land use 
issue or an ordinance banning “T-back” 


practi@ 
represents public 
entities and private 
clients—an exciting 
and. frustrating 
existence which 


both public and private clients feel sole 
practitioners do not warrant the same 
hourly billing rate that mega firms 
command. Do not let this adversely 
affect self-esteem or confidence. In any 
event, who cares? Take what the mar- 
ket will bear and move on with life. If 
an attorney wanted to make millions 
in the practice of law, he or she cer- 
tainly would not have chosen this 
particular area. This, of course, is true 
not only for the sole practitioner, but 
also the “indentured servant” of local 
government law: the associate in- 
house government attorney. Try to 
name the number of local government 
practitioners who are millionaires and 
the list will be short. 
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bathing suits and ask yourself if you 
would undergo that type of harassment 
and verbal abuse at the salary they 
receive! 

These members of “staff” are an 
excellent source of information and 
assistance in the representation of a 
client. Many times the “out-of-town” 
expert is not needed in order to achieve 
the preparation desired. Available at 
all levels within the community are 
members of the staff who are “experts” 
in every sense of the word. Make use 
of their expertise and information. How- 
ever, do not abuse it. This source is 
unlimited if approached in the correct 
and proper manner. Make sure to ask 
them for help, evaluate the assistance 
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given, and understand the limitations 
involved. Never misrepresent or mis- 
state the position or information given 
by staff. If so, a second opportunity 
will not be given. The balancing of the 
private and public client’s welfare, 
while at the same time dealing with 
“staff” in different forums under differ- 
ent contexts is a difficult matter. If one 
acts honestly and straightforwardly 
with these individuals, problems will 
be avoided in most cases. They will 
understand that at times a local gov- 
ernment sole practitioner is there as a 
representative of a “sister” jurisdiction, 
while at other times involved as an 
advocate for a private client running 
the gauntlet of their regulatory author- 
ity. As long as they are treated with 
respect and helped when possible, there 
should be no problem. If one should 
arise, go to the source and solve the 
problem as quickly as possible. This 
now leads, in this meandering discus- 
sion, to the issue of the “personal 
touch” as an advantage. 


he sole practitioner, more so 
than a member of a large 
firm, has the advantage of 


the “personal touch.” Often, by the very 
nature of the sole practitioner’s limita- 
tions, he or she is at an advantage in 
this element. Since the sole practi- 
tioner must do the work, he or she has 
had personal contact with the staff, 
neighbors, employees, and other indi- 
viduals who are the “players” in the 
local government game. In many in- 
stances, this can be the factor that the 
client had in mind when seeking your 
services. By the very nature of “solo” 
existence, the sole practitioner’s the 
one who is known to the staff, who 
evaluated the process, who participated 
in the ordinance adoption, who at- 
tended the work sessions and, in each, 
who was recognized and identified as 
the “person” involved, and has the 
luxury of identification. Many large 
firm counterparts may have only at- 
tended or participated in small, de- 
tached sessions of a particular issue 
and may be as unknown to the local 
government officials or staff as any 
tourist. Use this factor as an advan- 
tage. 


However, also understand its limi- 
tations and the responsibility it brings. 
Never abuse or misuse that personal 
touch. Always be fair in the delivery 
of information or your presentation. 
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Remember that in a chosen locale or 
community, there will always be con- 
tact with these same officials under 
many different circumstances and in 
many separate forums. When right on 
an issue, stand fast, but do so fairly 
and respectfully. On the other hand, 
do not be blind to the real world and 
the facts as they exist. When repre- 
senting a governmental entity, an at- 
torney is there to give legal advice and 
not to set policy. The public elects 
people for that purpose. 

In conclusion, probably no other area 
of practice lends itself so completely to 
the image of an attorney as a coun- 
selor. Local government practitioners 
fulfill a necessary duty in the local 
government process and have a valid 
purpose. However, by its very nature, 
one of the nice things about giving 
advice is that no one has to follow it. 
Many times, especially with elected 
local officials, they will politely (and 
sometimes not so politely) reject that 
advice and tell you where to take it and 
what to do with it. Do not let it bother 
you. One of the few benefits of being a 
sole practitioner is that one does not 
have to check with a senior partner 
before turning off the lights, closing the 
door, and going fishing. 0 


Alan Hardy Prather is a sole practi- 
tioner in Bradenton. He received a 
B.A. from High Point College in 
1971 and a J.D. from the Univer- 
sity of Florida College of Law 
1973. He is a member of the Envi- 
ronmental and Land Use Law and 
Local Government Law sections of 
The Florida Bar and a member of 
the Florida Municipal Attorneys’ As- 
sociation of the Florida League of 
Cities. 

This column is submitted on be- 
half of the Local Government Law 
Section, H. Hamilton Rice, Jr., chair, 
and Maureen S. Sikora and Michael 
K. Grogan, editors. 


| 


THE BUSINESS 
PRACTICE 


33 Trips TO HELP LAwyEers KEEP 
THEIR PoOcKETS FULL 


by Edward Poll 


ome lawyers believe that they are not in 
business; that is why they went into the 
practice of law. However, the practice of law is 
a business. And the main reason that small to 
medium-sized firms or sole practitioners get into trouble— 
with the state bar or with their own cash flow—is due to 
an inability to efficiently run the business of the practice. 
If lawyers can’t take care of themselves, they obviously 
aren’t going to do a very good job of taking care of their 
clients. This list of tips will acquaint attorneys with some 
effective business techniques to apply to their practices. 
Write a business plan. If you already have one, review 
and update it. I believe it is imperative that you know 
what your goals are. Then, the road to achieve your goals 
often becomes self-evident. 
In order to clearly delineate your goals, you must have 
a business plan. The creation of a business plan is an 
important step to your future growth. The business plan 
will set the path for the attainment of your objectives. 
This is similar to developing the route for travel from Los 
Angeles to Denver by looking at alternative routes on a 
map. Few of us can just get in the car and travel to 
locations never previously visited. We need to be guided 
by looking at a map. That is the business plan. 
The business plan does not have to be ornate or 


published in fancy binders. But it does have to be logical, 
consistent, and well-thought-out. 

Develop a cash flow statement. The cash flow 
statement is sometimes called a cash flow budget, a 
statement of cash, or a forecast. Whatever name you are 
comfortable with, this is the statement that you need to 
concern yourself with at least on a weekly, if not daily, 
basis. It is the single most important tool for the success 
of any business activity. 

Reduce variable expenses. Many of your office ex- 
pense items cannot be controlled or reduced once set in 
place. These items include rent, insurance, etc. However, 
some items can be reduced, such as library expenditures 
(one can share a library or use the county law library), 
payroll (to a more limited extent, especially if you are a 
sole practitioner) and dues and subscriptions. Savings in 
these three areas alone can be substantial in many cases. 
Further, if you know when to anticipate low and high 
cash flow periods, you can postpone or advance equipment 
purchases. 

Increase the size of retainers to improve cash 
flow. Most clients come to an attorney because of a specific 
recommendation by a friend or colleague. They are 
concerned about the cost of the legal services. But they 
are usually not so price-sensitive that a modest increase 
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in the size of the retainer will chase 
them away. The larger the retainer, 
the larger the portion of the retainer 
that is nonrefundable. Thus, your im- 
mediate cash flow increases. 

Stay ahead of the client. To im- 
prove your assurance of being paid fees 
as and when billed, you should always 
retain a sufficient retainer in the cli- 
ent’s trust account to bill against. 

Increase your hourly rate, a small 
amount at a time, until you are at least 
at the “market” rate—the rate your 
colleagues in the local area are 
charging. 


onsider flat fee billing as 

opposed to hourly billing. In 

a flat fee billing, the entire 
amount of the fee can be deposited into 
the general account upon receipt. 

Project contingency fees. Most 
cases are settled without trial. Under 
these circumstances, the status of your 
present cases is known, the likely time 
and amount of settlement can be esti- 
mated, and the flow of future work can 
be projected based on your previous 
experience. 

Change your billing cycle. Bill 
one-fourth of the alphabet each week. 
In this manner, you will receive money 
from clients on a regular basis, prob- 
ably weekly, rather than once per 
month. 

Shorten your billing cycle. If you 
remain on the monthly billing cycle, 
be sure your clients receive your state- 
ments on or before the first day of the 
following month. To do this, your bill- 
ing cycle must end on or about the 25th 
of the month. 

The theory is that most people pay 
their bills on or about the first of the 
month. If a statement reaches the 
client after this time, the statement is 
normally placed in the pile of bills to 
be paid the following cycle. That means 
a delay for payment of your statement 
for as much as 75 days. The first 30 
days you are doing the work; the second 
30 days is the missed payment cycle of 
the client; then it takes at least 15 
days for the client to make the check, 
mail the check, and the mail to deliver 
the check to you. If the client delays 
payment even further, the time ex- 
tends beyond 75 days. Thus, anything 
you can do to shorten the cycle will be 
that much better for you. 


Send statements after a particu- 
larly beneficial psychological 


Do not wait to 
deposit checks. The 
first rule of cash 
flow management is 
do not accumulate 
checks for deposit 
until the end of the 
week 


event, even if somewhat before or be- 
yond the normal billing date. For ex- 
ample, after you have won a motion in 
court, prepared a draft of an important 
contract with which your client is 
pleased, or closed the negotiation on a 
deal which favors your client, send a 
billing of services rendered to date. 
This will place the client on the peak 
of the “client satisfaction curve,” the 
time of least resistance for payment of 
fees. Later, the client will invariably 
forget how important you were in the 
process of the result and wonder why 
the bill is so high. Once in that state 
of mind, the statement for services will 
sit, unpaid until some future date. 

“Age” your accounts receivable 
once a week. This is an important 
piece of information in the manage- 
ment of your practice. Do not ignore 
clients who do not pay in accordance 
with their agreement. Time passes 
quickly when you are busily engaged 
in practicing law. You tend to forget 
that one client owes you money while 
you are working on other clients’ mat- 
ters. Forgetting or ignoring “old” clients 
results in forgetting or ignoring the 
accounts receivable. This results in the 
failure to collect the accounts receiv- 
able. Thus, it is important to be re- 
minded frequently. On the one hand, 
you will be able to pursue collection 
with the regular, weekly reminders 
that money is owed to you. On the 
other hand, you will be able to thank 
a client you talk to who has recently 
sent in payment on account. Such cour- 
tesies go a long way to maintaining 
good client relations. 

Stop work! If, based on the aging 
information, you are aware that a 
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client is delinquent in the payment of 
fees, stop further work for that client. 
Go to the beach; spend more time with 
the family; expand your marketing 
efforts for new clients. But, under no 
circumstances should you do any fur- 
ther work for the client. Before stop- 
ping work, however, be sure the client 
knows that you will do no further work 
until payment is made. If the matter 
involves litigation, make the appropri- 
ate motion before the court to be re- 
lieved. Not only will you most likely 
get paid, but you will also see a better 
attitude in your client toward your 
efforts on his or her behalf. The client 
will know that you are serious, that 
you protect your own interests, and, 
therefore, will do all in your power to 
protect the interests of your client. 
Hire someone to help collect. If 
you are having little success in collect- 
ing your accounts receivable, or if you 
believe that the salesperson (you) 
should not be the person collecting the 
bills, then hire someone (e.g., a part- 
time accounts receivable clerk from a 
local college or a retired bookkeeper) 
to do only this task. The cost of the 
person will be less than the money 
received as a result of that person’s 


efforts. 
M daily balance. Most 
banks today calculate the 
“average daily balance” in your bank 
account. This is one of the most signifi- 
cant bits of information with which a 
bank works in analyzing a loan re- 
quest. Thus, you want to maintain as 
high a balance as possible. This can 
be done either by keeping a large sum 
of money in the bank or by keeping 
limited funds in the account for a 
longer period of time. One can keep 
funds in the account longer by deposit- 
ing revenue immediately upon receipt 
and spreading the payment of bills 
throughout the month. Do not pay your 
bills all at one time; this will cause an 
exaggerated dip in your account bal- 
ance rather than provide an even flow 
of funds. 


aintain a high average 


Don’t wait to deposit checks. The 
first rule of cash flow management is 
do not accumulate checks for deposit 
until the end of the week! While the 
check is “cooling its heels” in your desk 
drawer, too many catastrophic events 
might occur. The client may, in the 
interim, become angry, for whatever 


le 
F 


reason, and stop payment on the check. 
The check may reach your client’s bank 
at a time when the account is over- 
drawn. The client may have been 
named as a defendant in a lawsuit for 
which attachment procedures are avail- 
able and the client’s bank account has 
been attached and “marked” for a sum 
which is large enough to cause the 
presentation of the check you are hold- 
ing to be rejected. In each of these 
cases, and many others that you can 
conjure, had the check been deposited 
immediately upon receipt, the check 
most probably would have cleared the 
client’s bank account and have been 
credited to your account. 

Reconcile your bank statements 
immediately upon receipt so that 
any bank mistakes can be corrected 
right away and any mistakes made by 
you will be known and corrected before 
any embarrassment with the bank or 
your payee results from your mistake. 
B checks. Do not delegate this 

authority. You must know 
the present status of your “business” 
at all times. 

Do not commingle trust funds 
with general funds. This is a definite 
“no no.” Bar associations generally have 
taken the attitude that even $100 of 
personal funds in a trust account is a 
violation of the Rules of Professional 
Conduct. 

In earlier days, an attorney had to 
deposit an “extra” $100 into the clients’ 
trust account. These funds were used 
to open the clients’ trust account and 
then to be sure that the bank would 
not close the account or remove clients’ 
funds when charging fees and costs 
related to the account rather than the 
individual client. Today, banks no 
longer require a $100 deposit to open 
or maintain a trust account. The bank 
can be instructed to pay bank charges 
from the attorney’s general account. 


Consider an automatic bank 
sweep. Banks today provide for an 
“automatic sweep” on a daily basis. 
Establish a minimum amount of money 
to remain in your general account, 
such as $2,500. The exact sum depends 
on the amount of checks and deposits 
that pass through your bank account 
each month. Then, instruct the bank 
to segregate all funds in excess of this 
amount at the end of each day and 
“sweep” or transfer those “excess” funds 


e sure that you sign all 


Do not commingle 
trust funds with 
general funds. Bar 
associations 
generally have taken 
the attitude that 
even $100 of 
personal funds in a 
trust account is a 
violation of the rules 


into a money market (interest bearing) 
account until needed. Likewise, the 
bank can be instructed to transfer 
funds automatically back into the gen- 
eral account from the money market 
account in the event the balance goes 
below the established minimum 
amount. The better approach, how- 
ever, is to request the bank to call you 
on any day during which the balance 
of your account goes below the mini- 
mum amount established by you. This 
latter approach, as contrasted with the 
automatic sweep into the money mar- 
ket account, forces the one responsible 
for these activities to know rather than 
guess the status of the cash balances 
at every given moment. 

Make bank deposits personally 
until you know the bank personnel. 
Know the manager of the branch; know 
the loan committee personnel; know 
the operations personnel. These are 
the people who can help you the most 
when you have a need at the bank. 
Only when you are on good terms with 
the bank personnel should you either 
bank by mail or allow someone else in 
your office make deposits. 

Negotiate immediate access to 
deposits. Some banks place a “hold” 
on funds deposited with them until the 
funds have cleared through the bank- 
ing system. This may be as long as 


seven days. However, you can negoti- 


ate with the bank so that you have 
immediate access to your deposited 
funds. 

Use remittance envelopes, pre- 
addressed and stamped, and mail them 
with your statements. This saves the 
client time and effort in mailing your 


payment and frequently saves at least 
one day in your receiving payment. 

Deposit all checks from clients 
even if the amount received does not 
match the amount due per the state- 
ment. Make a photocopy of the check. 
After making the deposit, call the cli- 
ent. After you have played “telephone 
tag” for several days, ask the client to 
explain the difference. You will ulti- 
mately reconcile the amount paid with 
the amount due; however, in the mean- 
time, you will have deposited the 
amount sent to you and continue to 
receive the benefits of that deposit. 

Use special electronic devices to 
monitor facsimile and photocopy ma- 
chines, and bill clients for these costs. 
Recapturing these costs is expected by 
clients today and can add up to a large 
amount. 

Use a frequent-copier card. Most 
public law libraries have photocopy 
machines available where you do re- 
search. Rather than bringing a large 
amount of nickels, dimes, and quarters 
with you, buy a card with a predeter- 
mined number of photocopies available 
to the purchaser of the card. This card 
can be renewed from time to time. It 
is also a good record of photocopies for 
billing purposes. 


harge for the time of 

“paralegals” and “legal as- 

sistants.” “Legal assistant” 
has been defined by the American Bar 
Association as “a person, qualified 
through education, training or work 
experience, who is employed or re- 
tained by a lawyer, law office, 
governmental agency, or other entity 
in a capacity of function which involves 
the performance, under the ultimate 
direction and supervision of an attor- 
ney, or specifically delegated substan- 
tive legal work, which work, for the 
most part, requires a sufficient knowl- 
edge of legal concepts that, absent such 
assistant, the attorney would perform 
the task.” 

The charge is not for secretarial 
work, but for creative, legal work such 
as meeting with clients, meeting with 
court personnel, deposition summaries, 
drafting pleadings, contracts, etc., in- 
vestigations, and generally assuring 
that deadlines are set and met. 

Know when to say “no” to a 
client. This has two aspects. First, say 
“no” to a prospective client when he or 
she has two or more lawyers before you 
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on the same matter. There is trouble, 
usually with the client. Also, when 
your best advice is ignored by the 
client, usually without telling you in 
advance that your advice will not be 
followed, you have lost “client control” 
and respect of the client; it is time to 
withdraw from the case. When you say 
“no” to a prospect or client, be sure you 
put it in writing. 

Create/develop a policy manual 
for office procedures. These proce- 
dures—in writing for everyone (includ- 
ing temporary or replacement secretar- 
ies) to know, to follow, and to be 
measured against—are an important 
tool. However, such a manual is diffi- 
cult for a sole practitioner to create. It 
should be created as time goes on, and 
it should contain your form documents 
such as “thank you” letters for refer- 
rals, retainer agreements, opening let- 
ters to clients, format of billing state- 
ments to clients, and similar letters 
and forms standardized for your office. 
The forms are easy to pull together in 
one location, either on a computer or 


in a file. The manual is more difficult 
and will take time. 


on’t lower your fees. Attor- 

neys take more cases than 

appropriate when they are 
temporarily not busy or when a client 
tells a tale of woe. Under those circum- 
stances, attorneys even lower their 
fees. Guard against this inclination. 
Begin to upgrade the matters you take 
into your office. You can do this by 
beginning to raise your fee; clients will 
not balk at a modest fee increase. 
Clients generally do not appreciate, 
even sometimes do not know, that you 
are lowering the fee. 

Consider the telephone a friend. 
Consider the telephone the best and 
least expensive marketing tool avail- 
able. Return all telephone calls .. . 
especially when client deadlines have 
net been met. Be realistic in setting 
time constraints and discuss these with 
clients in advance. Clients do not like 
to hear that their document or plead- 
ing will not be prepared for 10 days. 
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However, they want to know the truth. 
It is worse to say the document will be 
ready in three days; when three days 
later it is not prepared, you have to 
start dodging the bullets (i.e., the tele- 
phone calls). When a client picks up 
the telephone to call you, even for just 
a status report, the client is already in 
stress. If the receptionist is rude or 
unsympathetic, or if you dodge the 
client’s call, the stress level of the 
client rises substantially. It is a client 
in this emotional state that will cause 
you problems. This client will speak ill 
of you to his or her friends and associ- 
ates, rather than sing your praises. 

Remember, you are in business; 
the business is the practice of law. 
Unless you recognize that as a fact, you 
will do things that will be contrary to 
the Canons of Ethics and Rules of 
Professional Conduct ... as well as 
destroy your ability to earn a reason- 
able fee for your efforts. 

You can delegate authority. You 
cannot delegate responsibility. As 
Harry Truman said, “The buck stops 
here.” You are responsible for the effec- 
tive and efficient operation of your 
office. You must take those steps neces- 
sary to accomplish this. And, coinci- 
dentally, these efforts usually improve 
the delivery of your legal services. 0 


Edward Poll is a law firm manage- 
ment consultant in Los Angeles. He 
advises law firms on a variety of 
issues including preparation of prac- 
tice development plans, start-ups, 
and cash flow management. Mr. 
Poll is a member of the General 
Practice Section Council of the Ameri- 
can Bar Association and former chair 
of the General Practice Section of the 
State Bar of California. He is the 
author of The Business of Law: 
Planning and Operating for Sur- 
vival and Growth, published by the 
American Bar Association. 
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SPOTLIGHT ON VOLUNTARY BARS 


Palm Beach County Bar Association’s 
Youth Summer Jobs Program 


ive students from a local 

high school participated in 

the first Youth Summer 

Jobs program sponsored by 
the Palm Beach County Bar Associa- 
tion, a local police department, and the 
Palm Beach County Criminal Justice 
Commission. This project was modeled 
after a very successful program imple- 
mented by the Bar Association of 
Metropolitan St. Louis. Although the 
idea wasn’t presented to the Palm 
Beach County Bar Association until 
late April, then-President Michael P. 
Walsh made a commitment to place at 
least five students in the program. 
These young people were ultimately 
placed at law firms, the public de- 
fender’s office, and in the legal 
department of a real estate developer. 
The eight-week program gave the stu- 
dents from the Cities in Schools drop- 
out prevention program the opportu- 
nity to participate. The program was 
designed to provide a positive work 
experience to raise the students’ self- 
esteem and give them incentive and 
motivation to increase their school at- 
tendance, raise their grade point 
average, graduate from high school, 
and possibly attend college. 

In order to participate in the pro- 
gram, the students were asked to fill 
out an application and write an essay 
on a life goal and what they planned 
to do in order to achieve that goal. 
Additionally, they were asked to pro- 
vide two letters of recommendation. 
At the onset of the program the youths 
were given an orientation and intern 
tip sheet that instructed them on the 
importance of several factors such as 
grooming habits, punctuality, office pro- 
tocol, and attitude. 

The Palm Beach County Bar Asso- 
ciation outfitted the youths in uniforms, 
which consisted of slacks (skirts for the 
girls), shirts, blazers, and ties. The 
students were paid between $5 and 
$6.50 per hour for performing job du- 
ties such as running errands, filing, 
copying, sending and delivering faxes, 
putting together and moving boxes, 


working in the mailroom, and other 
miscellaneous office tasks. The stu- 
dents’ supervisors were responsible for 
evaluating their progress and monitor- 
ing their absences. The supervisors 
were very impressed with these stu- 
dents. Most of them have had to endure 
extreme hardships, but they are striv- 
ing to better themselves and were 
extremely courteous and helpful in 
their jobs. 

One of the challenges the bar faced 
was providing transportation for the 
students. Fortunately, one of the stu- 
dents had a vehicle and provided rides 
for three other students each day. 

A midterm meeting was held at the 
bar association office and at that time, 
according to JulieAnn Rico, president 
of the association, “the students were 
very enthused about the program and 
reported very positive feedback.” 

At the conclusion of the program, 
evaluations were given to both the 
students and the law firm supervisors 
in order to gain their input for next 
year’s program. 

On the final day of the program, they 
attended a pizza party and were pre- 
sented with certificates of achievement 
from the Palm Beach County Bar Asso- 
ciation and a congratulatory letter from 
a local police chief. All of the students 
had done such terrific jobs that they 


Youth Summer Jobs 


program participants, supervisors, and offices included I-r: Wally 


were asked to work part-time while 
back in school in the fall. 

The cost of this year’s program was 
approximately $1,150. Next summer 
the association hopes to place 50 stu- 
dents and will challenge businesses 
other than just law firms to duplicate 
the program. The association hopes to 
hire a full-time administrator for six 
weeks and a part-time secretary to 
execute the program, increasing the 
budget to approximately $18,000. 

The sponsors of the program plan to 
follow up with the students on a long- 
term basis to see how their school year 
progresses and to learn about their 
long-term goals. 

All five students came from economi- 
cally or otherwise disadvantaged 
backgrounds and through this opportu- 
nity they were able to see that they 
could rise above their circumstances. 

For others wishing to implement a 
similar program, it is suggested that 
the planning stage begin in January. 
Sponsoring organizations will need to 
be cognizant of arranging transporta- 
tion either through having the students 
carpool or hiring a small bus. In addi- 
tion, businesses will need to verify the 
students’ Social Security number and 
be assured that they have a work 
permit.7 


Cherilus—Gunster, Yoakley and Stewart; Deanna Tepper—Nason, Gildan, Yaeger, Gerson 
& White; Barry Taylor—Arvida Company; Trina Allen—Jones, Foster, Johnston & Stubbs; 
and Marc Horace—public defender’s office. Back row (I-r) Donna Ferguson, Mary Lynn 
Schotanus, Bea Williams, Delorus Eitel, and Dana Linnus. 
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Advanced Directives and the 
Pursuit of Death With Dignity 
by Norman L. Cantor 

Reviewed by Marshall B. Kapp 

Professor Cantor of Rutgers Univer- 
sity School of Law has created a 
scholarly and sophisticated, yet quite 
accessible, legal analysis of the subject 
of advance directives (i.e., living wills 
and durable powers of attorney) re- 
garding the initiation, continuation, 
withholding, and withdrawal of life- 
sustaining medical interventions for 
seriously ill persons who are no longer 
able to make and express their own 
autonomous choices on these issues in 
Advanced Directives and the Pursuit 
of Death With Dignity. This detailed, 
exhaustively referenced presentation 
will be valuable for the general public 
and for the attorneys who counsel indi- 
viduals, families, and health care 
providers, ideally proactively but at 
some unfortunate times in the context 
of litigation, who are faced with diffi- 
cult medical scenarios. Relevant Florida 
statutes and judicial opinions are pro- 
minently discussed. 

Without sacrificing substantive con- 
tent, the author personalizes and 
humanizes the issues at stake. The 
writing style is quasi-conversational. 
The product is not an objective tome, 

but rather a thoughtful and logically 
organized brief for Cantor’s own posi- 
tion that an individual’s right to make 
medical decisions—including the right 
to concurrently or prospectively reject 
intervention—ought to be recognized 
and respected liberally. Much to his 
credit, Cantor does not “duck” or fi- 
nesse many of the toughest tensions 
that arise in this arena—the real “push 
comes to shove” situations that most 
other commentators tend to skim over 
lightly by ignoring or constructing wish- 
ful “assumptions.” Instead, he 
addresses these questions, such as how 
to proceed when the physicians refuse 
to respect an advance directive (Ch. 7) 
or when a restrictive state advance 
directive statute apparently conflicts 
with the patient’s planning wishes (Ch. 
3), directly, offering pragmatic legal 
and extralegal advice. 


BOOKS 


Despite the proliferation of cases, 
statutes, and commentaries pouring 
forth over the past decade, there still 
exists a tremendous amount of confu- 
sion and consternation surrounding the 
legal and ethical dimensions of the 
“right to die with dignity.” While most 
treatment decisions are ultimately 
made and carried out by the private 
parties without formal involvement of 
the legal system, perplexing dilemmas 
often still confront patients, families, 
health care providers, and the attor- 
neys representing these various 
participants. Advance Directives and 
the Pursuit of Death With Dignity 
should educate and energize its reader- 
ship, and thereby promote the author’s 
goals of enhancing individual self- 
determination and control and assur- 
ing humane care near the end of life. 

Advance Directives and the Pursuit 
of Death With Dignity, by Norman L. 
Cantor, is available from Indiana Uni- 
versity Press, Bloomington, IN, 209 
pp., $24.95. 

Marshall B. Kapp is a member of The 
Florida Bar and a professor in the 
Department of Community Health at 
Wright State University School of Medi- 
cine, Dayton, OH. 


Retention of Client Files 

A Report on Issues Surrounding Re- 
tention of Client Files in Law Firms 
from ARMA International is a 94-page 
softbound, comprehensive publication 
on issues involved in creating a reten- 
tion and disposition policy for open and 
closed client files. The book gives step- 
by-step directions on creating a reten- 
tion policy, as well as several 
information lists ranging from ab- 
stracted bar opinions from almost every 
state to common points of agreement 
in the disposition of client files. The 
authors are records managers and di- 
rectors of administration from law firms 
throughout the country. 

A Report on Issues Surrounding Re- 
tention of Client Files in Law Firms by 
Helen Andrews, Phillip L. Holloway, 
Glare M. Ledwith, K. Anne Mutchler, 
Roseanne M. Shea & Gloria Zimmer- 
man, Association of Records Managers 
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and Administrators from ARMA Inter- 
national may be purchased for $35 
(includes shipping and handling), Or- 
der No. A4593L0, 4200 Somerset Drive, 
#215, Prairie Village, KS 66208. 


Guide to Technology Tools 

Lawyers who have embraced the 
advantages of legal technology swear 
that it has made their practice easier 
to manage. However, the task of keep- 
ing up with the latest upgrades and 
advances can be a job in itself. 

To help lawyers keep abreast of tech- 
nological developments, the American 
Bar Association’s Law Practice Man- 
agement Section, with the consulting 
firm of Ernst & Young, has recently 
published the 13th edition of Locate 
1993-94, A Directory of Law Office 
Computer Software Vendors, a refer- 
ence book of essential information on 
software packages specifically designed 
for the law office. 

The book details vendor names, ad- 
dresses, phone numbers, and contact 
names; geographic areas served; pack- 
age names; specific applications; types 
of hardware required; the price of a 
typical system; and maintenance and 
support fees. 

The 392-page publication is updated 
annually from the most recent infor- 
mation gathered from more than 200 
vendors to get the most current infor- 
mation available. To make the guide 
user friendly, Locate 1993-94 also in- 
cludes three separate indices, catego- 
rized by vendor name, software package 
name and by the applications the soft- 
ware can perform. 

New to this year’s Locate is informa- 
tion on Windows operating systems, 
the cast of the software packages listed, 
and hardware requirements, such as 
minimum memory and disk space re- 
quired. 

Locate 1993-94, A Directory of Law 
Office Computer Software Vendors is 


available for $64.95 for members of the 


Law Practice Management Section, 
$74.95 for others, plus $5.95 handling, 
from ABA Order Fulfillment, 750 N. 
Lake Shore Drive, Chicago, IL 60611; 
telephone 312/988-5522. 
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Modern Dictionary for the 
Legal Profession 
William S. Hein & Co., Inc. has 


published Modern Dictionary for the 
Legal Profession. Unlike traditional law 
dictionaries, the new dictionary focuses 
on terms from a wide variety of fields 
which attorneys and other members of 199 3 39 4 
the legal profession are apt to come in 
contact with, but for which no ready 
source of explanation is currently avail- ae & 
able. 
Modern Dictionary for the Legal Pro- it on 


fession presents more than 8,000 

modern terms and concepts from doz- 

ens of professions and careers including lo r ida ia r 

banking, finance, investment, real es- 

tate sales, accounting, insurance, oil a 

and gas, marketing, commerce, manu- 

facturing, advertising, sports, educa- Od pte ir 

tion, diplomacy, computers, engineer- 


ing, biology, construction, medicine, . 
religion, politics, philosophy, technol- ° Bar Services State and Federal Officials 


ogy, transportation, political science, ¢ Bar Rules, Procedures * Legal Groups, Law 
aviation, physics, chemistry, sociology, ¢ Membership Roster Schools, Legal id Offices 
drugs, hospitals, fine arts, military ¢ Geographic Roster ¢ Filing Fees, General 


science and the environment as well formation 
as local, state, federal and interna- * Officials, Sections, Inform 


tional t both te and 


The dictionary is available for $55 Officials ¢ CLE Books Catalog 
from William S. Hein & Co., Inc., 1285 
Main Street, Buffalo, New York 14209, 


telephone (800) 828-7571. September 1993-94 Directories 


SEND ME copies of The Florida Bar Journal Direc- 
tory. 


) Bill me. I am a member of of The Florida Bar (Attorney # 
). I understand member copies are $20 plus tax. 


: a ( ) Iam a member of the Bar (Attorney # ), but have 
This publication is 


enclosed payment. 


available in microform ( ) Iam not a member of the Bar, and have enclosed payment. 
from UMI. 


I understand non-member copies are $25 each, plus tax. 


Please send me information about the titles 
I've listed below: Name 


Name. Address (not P.O. Boxes) 
Title 
Company/Institution 
Address 
City/State/Zip City/State/Zip 
Phone ( 
UMI Telephone Amount enclosed $ 
A Bell & Howell Company 
300 North Zeeb Road, Ann Arbor, MI 48106 USA Return form to The Florida Bar Journal, 650 Apalachee Parkway, 
800-521-0600 toll-free Tallahassee, Florida 32399-2300. 


313-761-4700 collect from Alaska and Michigan 
800-343-5299 toll-free from Canada 
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The Florida Bar Journal 
Legal Articles Guidelines 


Each legal article submitted to The Florida Bar Journal must conform to the following 
guidelines: 


¢ Length: no more than 18 pages, including footnotes. 


* Form: must be typewritten, double-spaced on 81/2” x 11” paper with one-inch margins. Only 
completed articles will be considered (no outlines or abstracts). 


¢ Footnotes: must be concise and placed at the end of the article. Excessive footnotes are 
discouraged. Citations should be consistent with the Uniform System of Citations. Case cites 
and statutory citations should be included in the text to the extent possible. 


¢ Purpose: to educate or inform the reader on issues of substantive law and practical concern 
to lawyers. Analysis, opinion, and criticism of the present state of the law are also encouraged 
and should be clearly identified as the author’s. Such analysis should be accompanied by 
sufficient legal authority on all sides of an issue to enable the reader to assess the validity of 
the opinion. When criticism is voiced, suggestions for reform should also be included. 

“How-to” articles with universal appeal are preferred. The Florida Bar Journal will not 
promote any commercial service or product. 


The Florida Bar Journal will not publish articles dealing with pending appellate litigation. 


* Review: The Editorial Board, which is composed of lawyers practicing in various areas of 
law, has discretion over the acceptability of legal articles. The Editorial Board prefers not to 
review articles submitted simultaneously to other publications and requests notification from 
the author that the article or any version of it has ever been published or is pending publication 
in another periodical. 

If the article has been published in another periodical, it is the responsibility of the author 
to secure written permission from that publication for the article to be reprinted in The Florida 
Bar Journal. This permission must be on file with the editorial offices prior to publication in 
The Florida Bar Journal. 

The Editorial Board generally takes six weeks to complete its review. The editor of The Florida 
Bar Journal will write the author regarding the article’s status. The editor schedules publication 
of each article based on its timeliness, subject, and inventory of previously approved articles. 


¢ Biographical information/photo: A brief (50 words or less) biographical sketch and 
photograph of the author will appear in conjunction with publication of the article. 


* Circulation: The Florida Bar Journal is mailed to all members in good standing of The 
Florida Bar and subscribers (approx. 48,000). 


Unsolicited manuscripts are invited. All communications regarding legal articles should be 


directed to Editor, The Florida Bar Journal, 650 Apalachee Parkway, Tallahassee, Florida | 
32399-2300. 
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LAWYER SERVICES PAGES 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


REDUCE THE 
DEPOSITION 
HASSLE! 


Get your depositions on 
computer disk. BOOK-IT! 
can then print as many 
copies. as you need, 
when you need them. 


BOOK-IT! can print a 16 
page deposition on a single 
sheet of paper. It’s 36 
styles enable you to print 
depositions in many 
different layouts, including 
a booklet style with 
automatic pagination. 


Call 1-800-929-0184 to order BOOK-ITI for only 
$89.95 plus S&H, or for additional information - you 
ask your court reporterif they are using BOOK-ITI and 
can show you the different outputs. 


WANTED: 
OIL/GAS 


ROYALTIES 


¢ Wellestablished royalty corporation buys 
producing and non-producing royalty and 
mineral interests. 


¢ In last 2 years we have purchased over $3 
million worth of royalties from California 
to Florida. 


¢ Strictly confidential with quick response. 


have clients wishing to dispose of 
oil/gas assets call our toll FREE number. 


Ask for Bob Bozman. 
1-800-899-7052 


TECHNICAL & MEDICAL 
EXPERT SERVICES 
Engineering (all areas); Accident reconstruction; 
Products liability; Biomedical injury analysis; Metal- 
lurgy & glass fracture analysis; Fires & aex- 
plosions; Boating safety; Construction safety; 
Flammability — fabrics & household furnishings; 
Pharmacology; Helmet technology; Industrial acci- 
dents; Tire failures; Toxic explosurse; Warnings 
& instructions; Athletics & sports safety; Criminal- 

istics. Full range of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 


(407) 361-0990 
FAX: (407) 338-7711 
4400 N. Federal Highway 
Suite 210 
Boca Raton, FL 33431 


MicroMetric, 98 Dade Ave., Sarasota, Florida 34232 
(813) 377-2515 FAX (813) 377-2091 


RAPID FILE 
BANKRUPTCY 


raz] | 


COMPUTER SOFTWARE 
FOR CHAPTER 7 - 13 
BANKRUPTCIES 


Complete Package Only 


$395 
EJ 


IF YOU ARE NOT 100% 
SATISFIED, RETURN FOR 
AN IMM AND 
SOFTWARE INTERNATIONAL INC. 
1120 Lofts Port «ices, Georgio 20084 


For FREE Demo Disk Call Toll Free 


1-800-741-7100 


NO QUESTIONS ASKED! 
or Fax 404-491-0909 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 


1-800-284-3627 
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HCAIHEALTH CARE AUDITORS, INC Wis 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


STAT STAT AFFIDAVIT SERVICE - ALL SPECIALTIES 


» GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in-depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step 
through each case to insure that your clinical knowledge is commensurate with ours. 
We shall be brutally candid if case evidences no merit, or if causation is poor. 


+ GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Representative will 
explore potential medical strategy/arguments and tactics commonly used by 
opposing side to indemnify their clients. 

+ GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon your directives, we shall be pleased to forward a detailed report. 


- OUR Basic FEE is $275: You incur no costs until you choose to pursue the expert’s 
work-up for his affidavit. No retired, no foreign, and no court-worn experts. 
No university physicians who can sabotage your plaintiff's case in favor of defense. 
We are not a simple referral service as we have provided litigation support to over 
750 firms throughout the U.S. We have earned our reputation prudently, for 
defense firms, carriers and plaintiffs. 


HCAI: Health Care Auditors, Inc. 
2 Corporate Drive, Penthouse 690 
Clearwater, Florida 34622 


Telephone (813) 579-8054 
Telecopier (813) 573-1333 


We are pleased to receive your calls. 


EXPERT WITNESSES 


«>» Economics <>» Vocational » Medical <> 
Wrongful Terminatione Business Vaiuationse Lost Profits 
Personal InjuryeWrongful Deathe Lifetime Cost of Care 
Vocational Assessmente Medical Malpractice 
Environmentale Commercial 


Research & Planning Consultants, Inc. 
(405) 360-7675 (800) 580-4567 
Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio 


ATTENTION: CARTOON FANS AND COLLECTORS! 


Andrew Toos, one of the country’s leading cartoonists, is offering 
originals and prints of his hilarious work on the legal profession that 
have appeared in such magazines as THE SATURDAY EVENING 
POST, SPY, OMNI, PENTHOUSE, TV GUIDE and COSMOPOLI- 
TAN. Cartoons can be personalized to your order and are suitable for 
framing. GREAT FOR GIFTS! To receive a catalogue and price list, 
contact: 


ANDREW TOOS 

8 Laurel Drive, South 

Sherman, CT 06784 
(203)350-3718 Phone/Fax 


LAWYER SERVICES PAGES 


BANKRUPTCY 
SOFTWARE 
With New Forms 
plus new 


Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 
SPECIALTY SOFTWARE 


Box 7026 © Huntington Woods, Mi 48070 


FOR 


ADVERTISER’S 


INDEX 


SEE PAGE 74 


IN THIS ISSUE 
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Of fictitious name registration 


you need give CIS call. 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it's time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division 1201 Hays Street # Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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WEST'S” SUPREME COURT REPORTER’ ™ FEDERAL REPORTER, 2D ™ 
FEDERAL SUPPLEMENT ™ FEDERAL RULES DECISIONS: 


Make West CD-ROM Libraries™ part of your practice today. 
With West’s exclusive Key Number System and the extra 
research power of PREMISE® software. 


West Publishing 0 
More ways to win 


WEST 


Rom 
LIBRARIES 


8000 
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